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More lawyers are turning 
Corpex for corporate 


kits than ever before. 


Highest Quality 
Corporate Outfits 
and Guaranteed 
24-Hour Shipment. | 


For quality. For service. 

For selection. These are some of 
the factors that have brought more 
lawyers to the Corpex name than 
ever before. Corpex corporate 
outfits are the kind you'll feel proud 
to present to your client. 

Each comes complete with: 


@ 20 CUSTOM-PRINTED STOCK CERTIFICATES 
numbered and imprinted with corporate name. 


@ STOCK TRANSFER LEDGER 


@ SPECIAL FORMS SECTION with complete review 
of latest IRC requirements for Sub-Chapter S 
election, Medical and Dental Reimbursement 
— Section 1244 forms, plus annual meeting 
orms. 


@ 50 blank sheets for minutes or TIME-SAVING 
PRINTED MINUTES AND BY-LAWS. 


@ AVAILABLE IN green, black, brown, and tan. 
@OUTFITS AVAILABLE in Standard, Heavy-Duty, 
Special, and Deluxe models. All available with 


and without printed minutes and by-laws. 
Prices range from $39.50 to $59.75. 


For Guaranteed 
24-Hour Shipment 
Order by Phone 
and Charge to any 


“1 PRIORITY ORDER FORM 

Coren New York, NY 10013 


Standard Outfit-$39.50 
CORPORATE NAME (print name exactly as on certificate of incorporation) 


With Printed Minutes and By-Laws-$41.75 


(if more than 50 characters and spaces, add $6.00) 


State of Ship to 

Ma or { red it ( ard Date of incorporation Street Address 
No. of 
Authorized Shares Par Value $ each City, State and Zip Code 

1 800 4 1 81 81 Or shares without par value Attention of Tel. # 

B 
Certificates signed by Pres. & Ship Outfit No. $ (J Check Enclosed 
In New York State, call 1-800-522-7299 


*When ordering Minutes & By-Laws Specify] Single Check payable to Corpex Must Accompany Order 


*Add $2.50 shipping charge for continental U.S. All 
® (J Multiple Incorporators others $6.00 
(Check one) 
**Remarks AMERICAN 
EXPRESS 
TER 


(1 MAS 
CARD Valid through 
Banknote Company, Inc. 
480 Canal St. , New York, NY 10013 CiCheck here for second day Federal Express ignature 


212) 925-2400 


| 
4 
= 


Have you 
accounted for 


We are Genealogists, not Detectives. 


‘The ‘Altshuler Ghart 


PLEASE WRITE for 
complimentary brochure 
and genealogical chart. 


We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 
any heirship problem 
without obligation. 

Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 

159 Madeira Ave., Coral Gables, Florida 33134, (305) 374-1246 
Offices and Correspondents in the United States and throughout the world 


Over 40 years of service to 
ATTORNEYS - ADMINISTRATORS - GUARDIANS + EXECUTORS - TRUSTEES - BANKS 
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ANOTHER REASON TO ORDER A 
BLACK BEAUTY* CORPORATE OUTFIT 


Southeast office provides overnight deliveries to Northern Florida — 


and second day deliveries to Southern Florida. 


Excelsior-Legal Southeast, Inc. 
PO. Box 889, Norcross, GA 30091,(404) 449-5091 
To place your next rush order into immediate production— 


call toll free 1-800-241-8816 


Black Beauty is America’s most popular corporate 
outfit. Here are some of the reasons— 

* Everything (including seal) is inside the 
“all-in-one” corporate outfit. * Improved 
corporate record book and slip case in 
lustrous black vinyl with high quality gold 
stamped border. The sturdy, dust- 
slip case reserves place on shelf when 
corporate record book is removed. * Hid- 
den rivets and gold label window on spine 
for attractive appearance and quick aon 
tification. * Interior pocket neatly holds 
loose documents. 


. ae 1%" extra ity booster stan- 
dard three ring metals Is. Black Beauty “all- 
—. ’ outfits include: * Customized seal 

rt pouch. * 20 lithographed share 
pte icates in a separately bound section 
with full stubs. Each is numbered and 
imprinted with corporate name, capitaliza- 
tion, state and officers’ titles. * 50 sheets, rag 
content paper. Or printed Minutes and By- 
laws with tax materials updated to conform 
with the Economic Recovery Tax Act of 
1981. Minutes and By-laws include up-to- 
date IRC §1244 Resolution, Subchapter S 
Materials, Medical/Dental reimbursement 
plan, ndix of forms, instructions, work 


Pas 20 blank sheets. Special editions are 
available for CA, CT, DE, FL, GA, IL, MI, MO, 


NJ, NY, 


PA, TX and Blank State (Model Business 


Corporation Act). * Our exclusive corporate record 
tickler. * Mylar esis tab indexes with five positions. ° 


No. 70 No. 71....{$39.50 | 
Please Ship: No. 80 No. 81 


$43.00 State Year 


Transfer ledger, 8 pages bound in separate 
section. 


Complete Black Beauty® Outfit 
No. 70 (Green No. 71) 


$0 dhects sainane peper.. SO) 
No. 80 (Green No. 81) with 
Express, 
or Visa 


You may also select Green Beauty 
with the same fine features. 


(J NPV or PV $ 


(Print compotase name exactly as on certificace of incorporation. If longer than 45 characters and spaces, add $6.25 for 2” die seal.) 


authorized shares each 


Capitalization $ 


Ship via Air—$5.00 extra.” 


Certificates signed by President and 


Secretary-treasurer, unless otherwise specified) 
_D IRC §1244 complete set—resol., dir. min., treatise, law, etc., $4.95 extra, 


Number Expires 


t ($6.00 ELSEWHERE.) 
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President's Page 


Tort Reform—An Ongoing Process 


by William O. E. Henry 


A half century ago the tort system in 
Florida was reformed to deal with 
injuries suffered by workers. If an injured 
employee was dissatified with the medical 
and other benefits provided by his 
employer, the reform prevented the 
employee from suing his employer under 
tort law. Instead, the employee was 
entitled to benefits regardless of fault. 
Moreover, the employer was required to 
pay the benefits and also gave up the 
defenses the employer had in tort law. 

The tort reform we know as workers’ 
compensation grew from a public 
perception that the fellow servant rule 
and the doctrines of contributory 
negligence and assumption of risk 
resulted in an injustice to the employee. 
Workers’ compensation laws have 
changed from time to time during the 
past 50 years but their substance remains 
the same. The injured worker is assured 
of benefits even when at fault, but those 
benefits are limited to amounts set by 
statute that can be covered by the 
employer’s insurance. 

Over the years there have been many 
changes in the tort system. Almost every 
year changes are made by the courts or 
the legislature. A significant change was 
no-fault adopted by the legislature a few 
years ago with respect to automobile 
torts. 

Some of our most innovative and 
creative lawyers have represented 
plaintiffs in tort actions. These lawyers 
have persuaded the courts to expand the 
types of injuries for which relief may be 
granted and to increase the remedies 
available for injured persons. The 
plaintiffs’ bar thus has served a role 
similar to courts of equity in former days 
by expanding the relief available to 
injured persons in areas where 
legislatures or courts of law declined to 
provide relief. 

Cries for reform of the tort system 
have come in recent years from those 
who have been compelled to pay for the 
damage caused by their torts. The 
insurance industry last year helped 
convince the medical profession that 
there was a medical malpractice crisis 
caused solely by lawyers and the judicial 
system. That may be an oversimplifi- 
cation but it is not an unfair conclusion 
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when you note that the doctors’ entire 
basis for legislative relief was reform of 
the legal and judicial systems. The 1983 
Florida Legislature properly rejected that 
absurd notion but served notice that 
changes should be considered in the 
medical malpractice part of the tort 
system. 

Last year President Jim Rinaman 
appointed, with my participation, a Tort 
Litigation Review Commission composed 
primarily of lawyers. The lawyers were 
balanced in their viewpoints. Included 
were knowledgeable members of the 
medical profession and hospital manage- 
ment and a consumers’ representative. 
Former Supreme Court Justice Stephen 
C. O’Connell chaired the commission. 
The commission was staffed by Rayford 
Taylor, the Bar’s legislative staff counsel, 
and three professors who served as 
reporters. An outstanding group of 
appointees served on the commission. 

The Tort Litigation Review 
Commission has proposed some reforms 
to the present tort system. This page is 
being prepared before I have seen the 
commission report but I am certain that 
the recommendations have been well 
considered. However, I doubt that the 
reforms proposed will satisfy those who 
blame their problems on the legal pro- 
fession and the judicial system. I hope 
The Florida Bar and the 1984 Legislature 
will support the commission’s proposals. 

In retrospect, ambitions for the Tort 


Litigation Review Commission to review 
all aspects of the tort system were not 
realistic. The subject matter was too 
extensive and the time between their May 
1983 appointment and the January 1984 
reporting deadline was too short. Never- 
theless, the commission worked 
industriously. The real needs for reform 
have been discovered and proposed. 

Some of the perceived needs for reform 
may not really require change. For 
example, there is a large hue and cry to 
scale down contingency fees. The Florida 
Bar proposed this reform in 1977 but was 
rebuffed by the Florida Supreme Court. 
The plaintiffs’ bar has lost support from 
other segments of the Bar who also 
previously opposed scaling down 
contingency fees because of such 
activities as the creation of million dollar 
clubs by those very few lawyers who 
obtained spectacular verdicts in favor of 
their injured clients. This shameful 
publicity with its emphasis on the lawyer 
instead of the client has helped create a 
problem with contingent fees when none 
should exist. Contingent fees have made 
it possible for the poorest to find access 
to the courts through a superior lawyer. 

The push for tort reform will continue 
by physicians, hospitals, product 
manufacturers and governments. The Bar 
needs to continue its efforts to make sure 
that the courts remain accessible to 
injured persons and that reforms, if 
needed, are made only in the public 
interest. Lawyers should not seek changes 
in the tort laws or prevent changes 
sought by others just for the benefit of 
lawyers. 

Further review of the tort system over 
a longer period of time should be 
financed through grants from The 
Florida Bar Foundation from funds 
produced by interest on lawyers’ trust 
accounts for the administration of justice. 
I understand the Tort Litigation Review 
Commission has recommended further 
study of certain issues and its report may 
suggest other issues for study. 
Determination of the need for a 
comprehensive review can be made after 
July 1, 1984, when the legislature and the 
Florida Supreme Court will have 
considered the recommendations of the 


Commission. BJ 
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PROTECTION 


for the nation’s 
legal profession 


For nearly a century, 
First American Title 
Insurance Company has 
been closely associated with 
the nation’s legal profession. 
Protection of property rights, 
service and reliability have 
been our heritage. 


We understand the needs of 
the legal profession and offer 
expert assistance through our 
nationwide network of offices 
and agents. 


For protection...call First American 


ax AMERICAy 


First American Title Insurance Company 


REGIONAL OFFICE: 7520 NORTH WEST FIFTH STREET, PLANTATION, FL 33317 © (305) 587-5860 
FLORIDA NATIONWIDE TOLL-FREE: (800) 327-1018 « STATEWIDE TOLL-FREE: (800) 432-9673 
NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 « (714) 558-3211 


SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 


Affiliated with The First American Financial Corporation 
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by John F. Harkness, Jr. 


Since my July/ August Journal update 
on the future direction of The Florida 
Bar, the Long Range Planning 
Committee has been hard at work 
developing an imaginative course of 
action for our state’s legal profession. 
This report serves as an update on the 
activities of the Bar’s Long Range 
Planning Committee chaired by Past 
President Leonard H. Gilbert and 
comprised of a group of 14 other 
dedicated volunteer Bar members. They 
have benefitted from your comments and 
concerns as they developed The Florida 
Bar’s long range plan and the process 
through which that plan will be updated. 

During its two-year study, the Long 
Range Planning Committee has 
concentrated its efforts in five areas of 
concern: Bar Organization and Structure; 
Lawyer Education and Competency; 
Advertising, Solicitation and Ethics; 
Public Relations/ Legislation; and 
Delivery of Legal Services. Each topic 
was assigned to a subcommittee for 
detailed analysis and report. 

Interim accounts of the committee’s 
progress have appeared regularly in both 
The Florida Bar News and this Journal. 
In late August the committee joined the 
Bar’s Board of Governors at its third 
annual retreat to review planning 
processes and to determine the relative 
importance of certain issues. Bar 

President Bill Henry’s description of 
those informal findings is set out in the 
November issue of the Journal. 

In September the full committee 
reviewed the ongoing issues analyses of 
its five subcommittees and considered a 
final report format. This meeting 
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Long Range Plan Nears Completion 


included an open hearing at the Bar’s 
General Meeting of Committees and 
Sections where section and committee 
representatives, along with officials of 
both the Texas and California bars, 
provided worthwhile comment regarding 
our long range planning process and 
subcommittee studies. 

Aided by Dr. Harry McGinnis, The 
Florida Bar’s new director of Planning 
and Evaluation, the committee has 
continued its quest for valuable 
membership comment from individual 
lawyers and other Bar groups. The Long 
Range Planning Committee met in 
October and again benefitted from 
section comment on The Florida Bar’s 
organizational structure and governance. 
In November the full committee resolved 
the format of its long range planning 
document and reviewed the preliminary 
report of the Bar Organization and 


Structure Subcommittee. That group’s 
report—plus those of our Public 
Relations/ Legislation and Advertising, 
Solicitation and Ethics Subcommittees— 
should be in final format this month. 
Also in January, preliminary reports 
were expected from the Delivery of Legal 
Services and Lawyer Education and 
Competency Subcommittees. 

A final draft of the Long Range 
Planning Report is scheduled for 
completion by mid-March. With an 
additional thorough survey of Bar 
members’ attitudes to guide it, the Long 
Range Planning Committee will 
subsequently review the plan and prepare 
its final report for submission to the 
Board of Governors in May. That 
document will include problem 
statements, recommendations, and 
discussions on each of the five areas of 
study. At that time the committee will 
have prioritized its recommendations for 
Board adoption. The final report will 
also include a comprehensive plan of 
implementation for all the committee’s 
recommendations, as well as a suggested 
format for annual updates to the Bar’s 
long range plan. 

Bar News accounts will continue to 
keep you informed of the progress of 
these committee activities. One of the 
important components of this entire 
process will be its ability to change and 
adapt to the dynamics of the future. With 
that observation in mind, you are again 
encouraged to let us know your feelings 
on all of the committee’s areas of study. 
This undertaking can only improve if 
your reactions and comments are made 
known to us. BI 
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FIRST NATIONAL STATE 
TRUST COMPANY 
ANNOUNCES THE 

EXPANSION OF ITS 

FACILITIES IN 
FLORIDA. 


First National State pioneered New Jersey Trust banking in 
Florida. Today, we have expanded our facilities to include three new 
locations in Lake Worth, Sarasota and Stuart. 

Each of these offices, through our executive office in Boca 
Raton, provides all of the exceptional trust services, including estate 
planning and administration as well as investment and custodial 
services, that our customers have come to expect from New Jersey’s 
largest commercial banking organization. 

Asa wholly owned subsidiary of First National State 
Bancorporation, the Trust Company has the distinct advantage of 
operating under the same proven management that has long been 
respected by both our trust customers and the professional community. 

For information concerning First National State Trust Company 
call Michael B. Watson, Executive Vice President toll free, (800) 
FNS-BANK. 


First 
National 
State” 


First National State Trust Company 
1775N.E. Fifth Avenue 
Boca Raton, FL 33432 

Member FDIC 


19 South Dixie Highway 1859 Main Street 47 E. Ocean Boulevard 
Lake Worth, FL 33460 Sarasota, FL 33577 Stuart, FL 33494 


Member First National State Bancorporation 
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For nearly a hundred years, the Statue of Liberty 
has been America’s most powerful symbol of freedom 
and hope. Today the corrosive action of almost a 
century of weather and salt air has eaten away at the 
iron framework; etched holes in the copper exterior. 

On Ellis Island, where the ancestors of nearly 
half of all Americans first stepped onto American soil, 
the Immigration Center is now a hollow ruin. 

Inspiring plans have been developed to restore 
the Statue and to create on Ellis Island a permanent 
museum celebrating the ethnic diversity of this coun- 
try of immigrants. But unless restoration is begun 
now, these two landmarks in our nation’s heritage 
could be closed at the very time America is celebrat- 
ing their hundredth anniversaries. The 230 million 
dollars needed to carry out the work is needed now. 


Save these monuments. Send your personai tax deductible donation to: P.O. Box 1986, New York, NY. 10018. The Statue of Liberty-Ellis Island Foundation, Inc. 
72 THE FLORIDA BAR JOURNAL/FEBRUARY 1984 


All of the money must come from private dona- 
tions; the federal government is not raising the funds. 
This is consistent with the Statue’s origins. The French 
people paid for its creation themselves. And America’s 
businesses spearheaded the public contributions that 
were needed for its construction and for the pedestal. 

The torch of liberty is everyone's to cherish. 
Could we hold up our heads as Americans if we allow- 


ed the time to come when she can no longer 
hold up hers? 

Sponsor YOu are invited to learn more about the advantages 
Lage of corporate sponsorship during the nationwide pro- 
\d motions surrounding the restoration project. Write 
on your letterhead to: The Statue of Liberty-Ellis 

Island Foundation, Inc., 101 Park Ave, N-Y., N.Y.10178. 
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How Lawyers Will Adapt 
to the Information Age 


by Douglas Gillies 


awyers are one of the primary 
targets for the microcomputer 
industry. In many respects, the 


legal profession is ideally suited for 
computers. In the next decade, computers 
will exert a profound influence on the 
practice of law. 

As computers are introduced into the 
law office, they will substantially affect the 
‘manner in which agreements are reached 
and disputes resolved. Here are some 
examples of how lawyers will soon be 
adapting to the Information Age. 

Five years from now, a lawyer is nego- 
tiating a complex contract with several law 
firms. Proposed revisions pass back and 
forth by electronic mail. Additions appear 
on the screen with underscores; deletions 
are cross-hashed. When a change is ini- 
tialed by every party, then the discarded 
provisions disappear from the screen. They 
remain stored in the computer’s memory, 
an invisible archive which will be erased 
automatically at an agreed upon time 
unless preserved by one of the parties. The 
final copy is printed simultaneously in each 
participating law office. 

The attorney turns his attention from 
the contract to the points and authorities in 
an opposing counsel’s brief. It too has been 

received by electronic mail, upon stipu- 


lation of the parties. As he reads the argu- 
ment, the lawyer types “SH” next to some 
of the citations. 

After reading the brief, he presses a 
button. Within two minutes, he is reading a 
printout that Shepardizes all of the indi- 
cated cases. The cost for this research, less 
than $4, will be automatically billed to the 
client. 

A new client arrives, and his file, pre- 
pared while he walked from the reception- 
ist to the attorney's office, appears on the 
screen. At the completion of the initial 
client interview, a retainer agreement is 
printed and signed; a billing account has 
been has been set up; and all of the appli- 
cable limitations and internal office dead- 
lines are electronically calendared. 

The client was injured by a runaway 
truck apparently caused by a brake failure. 
The attorney types on his desk computer 
the names of the truck manufacturer, the 
trucking company, and the words 
“defect(ive) brake(s).” Moments later, he 
has a list of every article combining these 
words that has appeared in any major 
magazine, newspaper, or reported case in 
the past 10 years. The cost of this 
enormous research project will be less than 
$20. 

Microcomputers that are capable of 
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handling all of these tasks presently cost 
between $4,000 and $12,000. Software 
programs could be written to handle all of 
these tasks, but programmers have not 
devoted sufficient time to the legal pro- 
fession up to this time. 

Within a decade, major publishing 
houses will offer forms and pleadings 
electronically. Each word will be keyed to 
the cases or statutes that necessitate its in- 
clusion in the form. Unnecessary language 
will be eliminated. “Legalese” will be obso- 
lete. When a change occurs in the law, the 
forms will be electronically amended 
within a few days. Each lawyer who has 
used the form will be alerted and have the 
option to call out every contract that used 
the out-moded language. 

Reliance upon traditional printed up- 
keep services such as annual pocket parts 
and occasional supplements may be re- 
garded as negligent. As the word processor 
paces the writer, so will the modern law 
office keep abreast of the evolving legal 
system. 

Although these uses of the computer lie 
in the not-too-distant future, even at the 
present time the microcomputer is proving 
useful to small and medium-size law firms. 
Productivity of lawyers and staff can be 
increased by effective use of the computer. 
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Secretaries and bookkeepers can handle 
increasing caseloads with the assistance of 
these machines. Small firms or sole prac- 
titioners can effectively cope with the ava- 
lanche of paperwork that is sometimes 
received in the course of complex litiga- 
tion. 

Repetitive sections of pleadings and 
contracts can be entered into electronic 
memory and manipulated by the 
computer. The lawyer and his staff are free 
to focus their attention on the issues of 
each case or contract, knowing that the 
boilerplate will be accurately reproduced. 

A microcomputer gives the lawyer and 
his staff access to the growing number of 
information networks that are reached by 
telephone and billed at fractions of hourly 
rates. By subscribing to WESTLAW or 
Lexis, a small law firm can gain immediate 
access to reported federal and state court 
decisions, Attorney General opinions, 
federal Tax Court opinions, revenue 
rulings, Treasury Department orders, pri- 
vate letter rulings, or the IRS manuai. 

Decisions can be Shepardized. The 
lawyer can use combinations of words to 
search for cases across the nation. This 
method of finding relevant cases is not yet 
available in most public law libraries. 

Information networks provide the law 
office with access to newspapers, maga- 
zines and other sources of information that 
are continually being updated by various 
computer networks such as The Source, 
Lockheed’s DIALOG or Nexis. 

Small law offices are considered to be 
one of the ripest untapped markets for 
microcomputers. A legion of salesmen and 
women are taking aim on the lawyer as a 
prospective customer. Most of the sales- 
men in the microcomputer field have been 
in the business for less than a year. They 
know a little about computers and less 
about lawyers, but they know more about 
computers than the lawyers. The lawyer's 
best defense to this potentially hazardous 
situation is to act like a lawyer and ask 
questions. Commonsense and curiosity are 
the keys to buying a computer. 

The articles that follow advise what to 
look for when shopping for a computer. 
Good luck! 


Douglas Gillies is a communica- 
tions and entertainment lawyer asso- 
ciated with Swaner & Leslie in San 
Francisco. He graduated from 
U.C.L.A. Law School in 1972. 
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Institution/Company 
Department 


of this offersa highly 
venient Article Reprint Service. 
_ Single articles or complete issues | 


can now be obtained in their 

Original size (up to 8% x 11 inches) 

For more information please com- 


ARTICLE REPRINT 


SERVICE 


Microfilms International 


OYES! | would like to know more about the Article Reprint 
Service. Please send me full details on how | can order. 


O Please include catalogue of available titles. 
Name Title 


State Zip 


Mailto: University Microfilms International 


Articie Reprint Service 
300 North Zeeb Road 
Ann Arbor, Michigan 48106 


i 


i 
| 


THE BAR VENDOR 


The materials on this order form are prepared for you 


A Public Information and 
Bar Services Dept. 


$.10 ea., $10/100, $40/500 
Adoption in Florida 

Bankruptcy 

Buying a Condominium 

Buying a Home 

Divorce in Florida and Your Rights 
Do You Have a Will? 

Guide to Florida’s Court System 
Juvenile Arrest 

Lawyer Referral Service 

Marriage 

So You're Going to Be A Witness 


$.15 ea., $15/100, $65/500 

Complaint Against a Florida Lawyer 

Handbook for Jurors 

If You Are Arrested in Florida 

Inside The Florida Bar 

Legal Aid in Florida 

Legal Rights of Senior Citizens 

So You Want to Be A Lawyer 

Story of The Florida Bar 

What to Do in Case of an Automobile Accident 

Reporter’s Handbook $12.50 each 

Six-Slot Pamphlet Rack (clear lucite) 
$42.50 

Twelve-Slot Pamphlet Rack (clear 
lucite) $53.50 


Sample packet of the above pamphlets (FREE), please 


check here 0 


B Florida Bar Journal and News — 


(Subscriptions not taxable) 


Price Qty. 

News Subscriptions 
Annual subscription $12.00: 
Three-year subscription $20:00: 


Single copy 


Journal Subscriptions (including 10 
issues & directory) 


Annual subscription $20.00. 

Three-year subscription $50:00 

Annual subscription to law students $12.00 —__ 

Single copy — 
Directories 

Single copy $15.00 


Single copy to governmental agencies $ 7.50 
Additional copies for members of 

The Florida Bar $ 7.50 
Journal Binder $ 6.50 


Note: Copies of the 1983 directory are sold out. 
The 1984 edition will be available in September. 


by The Florida Bar, phone (904) 222- 5286. 


YOUR CHECK: 


Cc Case Summary Service 


Price Qty. 
Full text of appellate opinions, $3/opinion 
($2/opinion for subscribers to 
Case Summary Service) 
Case Summary Service ring binder $ 3.50 
Case Summary Service—Annual 


Subscription (50 issues) $90.00 ___ 
Additional annual subscriptions 
mailed to same address 5125 


D Continuing Legal Education oO 
Publications — 

For a list of available materials call CLE Publications at 

the above number or mark this space and the list will be 

mailed to you. 


E Probate and Guardianship Forms 
(Developed by the Real Property, 
Probate and Trust Law Section) 


Price Qty. 
Probate forms 
10 original copies of each form 
Guardianship forms 
10 original copies of each form 
(Price includes $1.00 shipping and 
handling fee) 
For a list of individual forms and prices 
mark this space and a list will be mailed Oo 
to you 


$50.00 ___ 
$39.00 ___ 


F Uniform Title Standards 
(Revised July 1981) 


Real Property, Probate and Trust 


Law Section Members - 1 copy $50. 
Real Property, Probate and Trust 
Law Section Members - 1 Binder $400. 
Non-Section members - 

1 copy and Binder 25) 


Subtotal A 
Subtotal B 
Subtotal C 
Subtotal D 
Subtotal E 
Subtotal F 
TOTAL 
5% Sales Tax 
AMT. ENCLOSED: 0683 


YOUR ADDRESS: 


Please return this form indicating your order and a 
check in the proper amount to The Florida Bar, c/o 
Bar Vendor, Tallahassee, FL 32301-8226. 

(Please type or write legibly) 

NAME: 
ADDRESS: 


CITY/STATE/ZIP: 
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Critical Factors 
Acquiring Computer 


by Linda M. Cote 


here are eight critical factors to 

worry about when acquiring a 

computer for your law office: 
(1) your evaluation; (2) system specifica- 
tions; (3) software customization; (4) deliv- 
ery deadlines; (5) installation and training; 
(6) payment obligations; (7) warranties 
and maintenance; and (8) remedies. This 
article discusses the methods for avoiding 
major problems in these areas. 


Your Evaluation 

The most common and serious 
judgmental errors which attorneys make 
when evaluating the purchase of a com- 
puter system stem from having unrealistic 
expectations, having unexpressed require- 
ments, being uncritical of the sales pitch, 
and having unrealized biases. 

First, many business heads—attorneys 
among them—have unrealistic expecta- 
tions about what a computer system can 
do. Most common are the ideas that a 
computer will eliminate paperwork, pro- 
duce reports and data instantaneously, and 
is failsafe. None of these perceptions is cor- 
rect. Hard copy (“computerese” for paper) 
of most of your documents, and certainly 
all of your letters, must be maintained. In 
addition to the security this provides, a 
piece of paper can often be plucked from a 
file more quickly than it can be retrieved 


from the computer and printed for your re- 
view. Production of data and reports takes 
time, no matter how efficiently written the 
software is. And, of course, reports cannot 
be generated if the data has not been placed 
into the system. No computer system is 
failsafe. To maintain a safe and secure 
system, you should follow two key rules: 
keep your staff well trained, and insist that 
backups (copy of data kept off site) for all 
work done be made. Operator error and 
power surges are the two major sources of 
loss of data. All data must, therefore, be 
“saved” continuously, generally by 
recording on a duplicate disk. 

The second most common judgmental 
error occurs when an attorney has unex- 
pressed requirements. Your greatest risk is 
that you will make a decision to purchase a 
system you do not really need. To reduce 
this risk, you should commit yourself to 
understanding your firm’s management 
reporting, time and billing, bookkeeping, 
and word processing requirements. The 
quickest way to come to this understand- 
ing is to pull together all documents, 
reports, billings, and the like which you 
presently use. Determine which of these 
are satisfactory. These should become the 
benchmarks against which any proposed 
computer system is measured. Then, 
determine which data are inadequate or 


missing. Any proposed computer system 
should be required to supply these. Next, 
evaluate what requirements are specific to 
your law office. Such things as unlimited 
space for task description on bills or a 
calendar suspense system should be part of 
any legal package. 

You should also forecast your future 
computer needs. For example, if it is likely 
that you will grow to need three or more 
workstations within the next few years, 
you should seriously consider starting off 
with a system that can handle those needs. 
Also, if you contemplate tying into 
WESTLAW or similar legal research sys- 
tems now or in the future, be sure to check 
that the hardware you are about to pur- 
chase is compatible. Many are not. 

The third most common judgmental 
error is remaining uncritical of the sales 
pitch. Three sales approaches to watch for 
are a vendor's sale of what is yet to be pro- 
duced, promises about what can be pro- 
duced, or promotion of solutions before he 
knows the problems. 

The rapid evolution of the computer 
industry — the constant expansion of the 
“state-of-the-art”—has created a tendency 
for vendors to pre-announce products. 
Vendors often market products four to 
eight months before availability. So, when 
the computer vendor says he can deliver, 
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be sure he is committing to now, and not 
future plans. 

Never accept a vendor’s promises of 
what can be produced. You must see the 
system in order to evaluate it. Always insist 
on a demonstration of the entire system. 
That is, be sure that the computer is 
demonstrated with a printer and all other 
components, and that you get outputs 
from the system on the spot. As they say in 
“computerese,” a software program can 
contain many “whistles and bells” that 
make it look very impressive on the screen. 
But what you are interested in is the meat- 
and-potatoes of the system. Even a bad 
system can produce reports. Do not let the 
computer vendor /e// you the system can 
make an XYZ report. Have the XYZ 
report compiled at the demonstration. To 
compile and produce a certain report, one 
system may take seven hours, while 
another software system takes 40 minutes. 
Software design can make a great dif- 
ference. Seeing the programs work is the 
only way to evaluate the efficiency of the 
system. Besides processing time, the 
demonstration will also reveal the input re- 
quirements of any report. (For the most 
part, a report should be generated from 
information already entered into the 
system.) 

A vendor who tries to sell you a solution 
before taking the time to know your prob- 
lems is the vendor who should be escorted 
politely and rapidly to the door. A vendor 
should never begin by suggesting the 
hardware you should purchase before 
defining with you what you do and what 
you want. Increasingly today, the software 
recommendation is more important than 
the hardware selection. 

The fourth most common judgmental 
error comes from acting on unrealized 
biases. The three most common, and 
erroneous, biases can be paraphrased as 
follows: “A bigger company is always 
better.” “Hardware is the key to an effi- 
cient computer system.” “I know best what 
this law office needs.” 

The bigger companies are not neces- 
sarily better for sale of small computers. 
First, many of the larger companies have 
not made their reputations with small com- 
puters. They have a shorter track record in 
this market. Second, the bigger companies 
can be slow or—more importantly—in- 
flexible in dealing with a small firm. Third, 
the large companies may not have spe- 
cialized in your narrow, vertical market of 
legal services. Therefore, although it is not 
always necessary to buy a well-known 
product in order to get high quality, you 
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can often save a significant amount by 
purchasing from a lesser known company. 
Nevertheless, you must do your homework 
here. Find out about the company: How 
long has it been in business? How many 
systems has it installed? Is it experienced in 
the legal market? Does it offer service and 
maintenance? These inquiries, along with 
attendant contract provisions discussed in 
the following sections of this article, are 
crucially important to your attempts to 
protect your interests. 

Hardware is seldom the key to an effi- 
cient computer system. It is software and 
service that are critical to the successful use 
and application of a microcomputer 


The fourth most common 
judgmental error comes from 
acting on unrealized biases. 
The three most common, and 
erroneous, biases can be 
paraphrased as follows: “A 
bigger company is always 
better.” “Hardware is the key 
to an efficient computer 
system.” “I know best what 
this law office needs.” 


system. Requiring a real time/real data 
demonstration, as discussed previously, 
will go a long way to helping you identify 
the best software for your needs. The 
content of your maintenance contract, 
discussed in a following section, is critical 
to maintaining an efficient system. 

The likelihood is that you, alone, will 
not know best what your law office needs. 
If you take the time to evaluate your re- 
quirements as suggested above, you may 
know best the output requirements of the 
computer system. But you are unlikely to 
know much about the input requirements 
of the system. Consequently, whoever is 
going to be working with the computer 
should review the systems under consider- 
ation. Input requirements vary greatly 
from software package to software pack- 
age. Well designed software, for example, 
produces its reports from data that does 
not have to be repeatedly input. Some soft- 
ware requires the operator to learn com- 
puter commands (in computer language) 
to access the system, while other software 
uses menu selection (plain English lan- 


guage commands) to key access. In most 
instances, use of words provides clues to 
the function or command. Such a system, 
generally, is easier to learn and, therefore, 
your staff is more likely to use the full flexi- 
bility of its capabilities. Moreover, froma 
management standpoint, no employee is 
going to be as pleased with a computer 
system choice that is imposed by you as he 
or she would be with a final decision which 
was based—at least in part—on his or her 
input. Therefore, consult with the people 
who will be doing the work. Their coopera- 
tion and, hopefully, enthusiasm is essential. 


System Specifications 

You should follow two cardinal rules re- 
garding the specifications for your 
computer system: First, ensure that your 
requirements are clear. Second, ensure 
that you get what you want. 

If you use the requirements analysis 
recommended in the preceding section, 
dealing with your vendor will be much 
more manageable. The software vendor 
can tell you how closely what he has comes 
to what you want. At this stage you will un- 
doubtedly consider the trade-off between 
having your software customized 
(discussed fully in the following section) 
and modifying your practices and expec- 
tations to fit within the off-the-shelf soft- 
ware. 

To ensure that you get what you want, 
despite the real time/real data demonstra- 
tion, you must focus on the contract 
between you and the vendor. These provi- 
sions are so important that space has been 
taken to set out examples in detail. There- 
fore, at a minimum, the provision of the 
contract covering specifications should in- 
clude the following: 

e A functional description of the total 
software system. Each functional! com- 
ponent should be listed. The following 
sample provision lists only three likely 
components of a legal computer system: 

This system will provide (1) a time and billing 
subsystem which will produce a prebill, final 
bill, list of clients, collections by producer, .. . (2) 
a client conflict cross check which will auto- 
matically call the operator’s attention to cases 
within the system having conflict implications 
upon original entry of each new client or case. 
(3) a suspense calendar which will allow entry of 
upcoming events and associated tasks, and 


permit the events to be recalled from the system 
by date, producer, or event. 


e A functional description of each 
major software subsystem. Using the time 
and billing subsystem as an example, such 
a contract provision should approximate 
the following: 


The prebill of the time and billing subsystem 
will provide unlimited space for task descrip- 
tion; task/function code; entry of attorney 
name, time spent, and then automatically com- 
pute the total charge. The final bill will output 
all of the above data except the task code and 
time spent. Hard copies of the prebill and final 
bill are attached hereto and incorporated herein 
by reference. 

e Detailed acceptance criteria for each 
major component of software 
subsystem. Again using the time and 
billing subsystem as an example, accep- 
tance criteria for the prebill component 
might read along the following lines: 


The prebill of the time and billing subsystem 
may be produced by client name, file code, 
attorney name, attorney code or task/ function 
code with one key selection. From the time of 
selection, production of each prebill (not ex- 
ceeding _x_ pages in length) will take no longer 
than five minutes. 


In addition to the above, if you decide to 
have your software customized (see the 
next section of this article), your contract 
with the software vendor should include 
provisions for acceptance testing, cor- 
rection of deficiencies noted during testing, 
running of additional tests in event of 
failure, and a failsafe clause to protect the 
integrity of the whole system. For example: 


e Acceptance tests for each major 
software subsystem should be specified, 
such as, “[On or before the specified time- 
frame] the time and billing subsystem will 
be real time/real data demonstrated to 
produce the criteria above specified. The 
time and billing subsystem will be further 
tested on site for 60 working days from the 
date of user’s acceptance.” 

e Obligations to correct deficiencies 
noted during testing should be specified, 
such as, “Vendor has three days from the 
date of notice by user to correct 
deficiencies noted during acceptance test- 
ing.” 

e Rerunning of tests in event of failure 
should be provided for, such as, “In the 
event that any component of the time and 
billing subsystem fails, the corrected 
version will be further tested for an 
additional 60 working days from the date 
of installation by the vendor.” 

e Always include a failsafe clause to 
protect the integrity of the whole system, 
such as, “In no event and under no condi- 
tions shall the vendor’s implementation of 
enhancements or corrections in the 
software relieve the vendor’s obligation to 
ensure that the system meets the original 
performance specifications.” 

You can buy software off-the-shelf, or 
you can have it custom designed for you 


from the ground up. The difference in cost 
is probably about the same as the propor- 
tionate difference between buying your 
suit off-the-rack and having it handmade. 
The custom job may fit much better, but 
only you can determine whether the price 
tag is worth it. However, there is a com- 
promise solution: some vendors can tailor 
certain pre-existing software to meet your 
needs (“customize” it). The flexibility and 
expandability (to meet future needs) 
sounds very attractive. However, you end 
up paying for customization in a variety of 
ways in that it invites tinkering, creates 
bugs, takes longer, and the results are 
unknown. 


It is software and service 
that are critical to the 
successful use and application 
of a microcomputer system. 


Customizing invites tinkering. 
Computer users are often seduced by the 
desire to get it perfect, which means 
revision after revision and concomitant in- 
creases in costs and postponement of de- 
livery dates—to say nothing of loss of your 
billable time. It becomes vital, therefore, 
for you to stick to the essentials of your re- 
quirements. You may want to consider 
using a computer consultant to relieve 
yourself of some of this burden and temp- 
tation. If you do use a consultant, be sure 
to require him or her to design the output 
requirements (subject to your approval) to 
go to the software customizing vendor 
(e.g., what a prebill should include, the 
contents of the various management 
reports, how the final bill should look, and 
the like). Although there is no doubt thata 
good consultant will save you much grief, 
too often consultants assume only a cri- 
tiquing role. That is, once the vendor puts 
something together (with limited input 
from you or the consuitant), the consul- 
tant takes it apart. You and your pocket- 
book get caught in the middle. 


It only stands to reason that a computer 
program that has never been written before 
will have more bugs (programming errors 
which produce inaccurate or incomplete 
data) than an off-the-shelf software prod- 
uct. Cleaning up these bugs inevitably 
extends the timeframe for implementing 
the system. The contract provisions re- 
lating to the description of major program 
subsystems, the acceptance testing, and the 
delivery timeframes should be written to 
reflect these realities. 

Customizing your software will take 
time. Programming is a complex process, 
so check that your vendor is experienced in 
customizing your software. 

Having your software customized 
means you are paying for a promise 
because, after all, until it’s delivered, you 
don’t really know what you are getting. 
For this reason it is critical that the 
specifications which go to the vendor be as 
detailed, clear, and unambiguous as you 
can make them. 


Delivery Deadlines 

Your contract with the computer vendor 
must, of course, include deadlines. Other- 
wise, you may find yourself in the systems 
development or installation phase for a 
very unhappy length of time. To be fair, 
however, both to yourself and the vendor, 
before drawing up your contract deadlines 
you need to answer these questions: When 
will | be prepared to take delivery? How 
frequently will I be available to review 
vendor services for approval? When will 
my people be available to implement the 
conversion from our present system? In 
what order should each subsystem or 
major project be reviewed and tested? 
What grace periods for user and vendor 
delay are acceptable? 

Determine when you will be prepared to 
take delivery, and be sure that the vendor is 
legally obligated under the contract to 
make delivery by that date. Even if the 
vendor's standard form contract cannot be 
revised in other areas, you can usually ar- 
range for the contract or a related purchase 
order to specify a fixed delivery date. 

Determine how frequently you will be 
available to review vendor services for ap- 
proval. The timeframes you establish 
should be much more frequent during pre- 
liminary acquisition and development 
work. If you customize your software, this 
close review will have to continue for a 
longer period. Be critically honest about 
your availability. Delay here by you, the 
user, will serve only to extend the delivery 
time of the vendor's other obligations. 
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Determine when your people will be 
available to implement the conversion. 
Nothing is going to happen unless you 
make your people available for training, to 
input data, and the like. A meticulous 
analysis of the other demands on your 
staff's time, your willingness to pay over- 
time, and similar considerations are im- 
portant here. 

Determine in what order each subsystem 
or major project will be reviewed and 
tested. Along with separate specification 
criteria (see section two above), separate 
deadlines for each subsystem installation 
should be specified in your contract. This 
will give you an opportunity to schedule 
your time. It also reflects a realistic accep- 
tance of the fact that you may not be able 
to absorb the whole system overnight. 
Separate deadlines for acceptance testing 
should also be specified. These deadlines 
should reflect you and your vendor's best 
estimate at the length of time required fora 
“real use” test. 

Determine what grace periods for 
vendor and user delay are acceptable. In 
terms of vendor delay, it is only realistic to 
expect exigencies to occur. Customization, 
as discussed previously, is going to con- 
sume more time than you are likely to 
expect. In terms of user delay, you must 
keep in mind that the system cannot work 
without being implemented. You must 
dedicate the time necessary to review and 
approve the system as it is being imple- 
mented, and you must sufficiently relieve 
your people of other requirements to allow 
them time to learn the system and input the 
data. In terms of your contract, user delay 
should result only in an extension of the 
vendor's deadlines. It should never remove 
the vendor’s deadlines or terminate the 
agreement. 


Installation and Training 

Installation means more than simply 
plugging in what you take out of a box. 
You may require assistance from your 
vendor in a number of areas, addressed 
below. If so, be sure that the contract 
between you commits the vendor to 
provide the services. For example: Will 
you need the vendor to provide or super- 
vise any changes to the building, such as 
power outlets, dedicated electrical circuits, 
air conditioning, or space to run cables? 
Will you need an UPS (uninterruptable 
power supply—to prevent power surges 
from causing loss of data)? Will your 
available space hold the computer and its 
attendant equipment? (Have the vendor 
provide you the “footprints” of the equip- 


ment—the dimensions and configurations 
of the hardware.) 

Training by the vendor of you and your 
staff should be much more than simply 
supplying you with a manual, as they often 
appear to be written in an alien language. 
Conversion from your present system to a 
computerized one is going to require assis- 
tance. The vendor's training obligations 
should be specified in the contract, and at 
least should include: 

e The duration (number of hours), 
location (your place or vendor’s), type 
(individual or group), and price (if any) of 
the training. 

e The number of individuals to be 
trained, and the times scheduled for 
training (so many hours at the completion 
of each subsystem installation, for 
example). 

e Attachment and incorporation by 
reference of the vendor's training manuals 
and other documentation materials. (The 
clarity of these documents can tell you 
much about the quality of the computer 
systems product.) 


Payment Obligations 

Determine what you are willing to pay 
and when. Unless you have overriding tax 
reasons for doing so, never settle for a 
“system price” which is not broken down 
by hardware and software components. 
Your inquiry regarding your payment ob- 
ligations should be along the following 
lines: How much downpayment does the 
vendor require? What discount percentage 


does the vendor get from the hardware 
manufacturer? Who pays for delivery and 
transportation? What price adjustments 
are made for vendor or user error or delay? 

No more than a 25 percent 
downpayment on hardware, with balance 
due upon delivery or, better, subsequent to 
acceptance testing should be made. Your 
downpayment on software should be 
minimal, no more than 20 percent. The 
balance for off-the-shelf software will most 
likely be due upon delivery. The balance 
for customized software should be paid 
incrementally, following acceptance test- 
ing. Particularly where one vendor is 
supplying a turnkey system, the maximum 
possible percentage of the total price (i.e., 
at least 25% should be withheld and paid 
following satisfactory completion of all 
hardware and software acceptance tests). 

The discount percentage that the vendor 
gets from the hardware manufacturer is a 
major source of profit for most computer 
vendors. Be sure that you negotiate for 
some savings to be passed on to you. 

If you are required to pay for delivery 
and transportation, be sure that the 
contract imposes limits on maximum 
charges and/or maximum __ shipping 
distance. 

Price adjustments for vendor and user 
errors and delays should be negotiated. 
You will want to include contract pro- 
visions for “offset” or “credit” against the 
amount due the vendor in the event the 
company fails to meet the specified per- 
formance deadlines or quality standards. 


The Lawyer's Microcomputer 
The Lawyer’s PC 

These twice-monthly newsletters for 
computerized law offices are published 
by R.P.W. Publishing Corp., P.O. Box 
1046, Lexington, South Carolina 29072. 
Publisher Robert P. Wilkins is a former 
chairman of the American Bar Asso- 
ciation Section of Economics of Law 
Practice. Annual subscription rate for 
either newsletter is $58. 


Buying Software Off the Rack 

This reprint of an article in the 
November-December 1983 issue of 
Harvard Business Review is available in 
pamphlet form from Worden & Com- 
pany, Suite 507, 1331 Pennsylvania Ave., 
N.W., Washington, D.C. 20004. 


Where to Get More Information About Computers 


Legal Software Review 

This 260-page directory is a compila- 
tion of legal software reviews with an 
in-depth description of leading software 
of interest to lawyers. Send $25 to 
Lawyers’ Library, 12761 New Halls Ferry 
Road, Florissant, Missouri 63033, or call 
(314) 837-5649. 


LOCATE 


This brochure is available from the 
ABA Economics Section, 1155 East 60th 
Street, Chicago, IL 60637. Recompiled in 
1982 by Bruce D. Heintz of Arthur 
Young & Co., C.P.A.s, this source must 
be carefully studied to be certain the 
suppliers are still in business, provide 
affordable micros and adequate service, 
and qualify under checklists for selecting 
hardware and software. 
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Likewise, you can expect to have to pay 
additional charges to the vendor for 
correction of user errors, or for overtime to 
compensate the vendor for user delay. 


Warranties and Maintenance 

Warranties are important contract pro- 
visions that serve not only to assure the 
delivery of the system you want, but also 
go a long way toward separating the pro- 
fessional computer companies from the 
fly-by-night operators. At a minimum, 
then, your vendor should agree to the fol- 
lowing contract provisions: 

e Pass-through and assignment to you 
of the equipment, software, and systems 
warranties (including performance, title, 
and proprietary rights) granted in the pur- 
chase agreement between the vendor and 
equipment manufacturer. 

e A configuration warranty, whereby 
the vendor warrants that the equipment 
and software ordered includes all items, 
components, and services necessary to 
provide you with the services and proces- 
sing capabilities represented by the vendor 
in his proposal to you and in the agreed 
specifications. (Attach and incorporate by 
reference hard copies of these.) 

e A basic warranty by the vendor that 
the quality of services, hardware and 
software meet all relevant standards and 
specifications. This warranty should not be 
limited to defects in materials and work- 
manship. This basic warranty should 
include such matters as the following: 

(1) the replacement of defective disks or 
tapes without cost; 

(2) timeframes within which critical 
bugs that crop up in the software (latent 
even in off-the-shelf software) will be cor- 
rected without cost; 

(3) guarantees of updates and revisions 
(upon notice, review and approval by you) 
to be provided at minimum cost; 

(4) assurance that the software pur- 
chased will run on your particular hard- 
ware configuration. 

Maintenance provisions, on the other 
hand, are a separate consideration. Many 
people who pay thousands for a computer 
system balk at paying for a maintenance 
contract. A service or maintenance con- 
tract is vital to most computer users. If you 
cannot afford the maintenance contract, 
you should seriously reconsider whether 
you can afford to computerize your law 
firm. Obtaining the proper maintenance 
coverage requires that you consider the 
type and timing of the service, the 
acceptability of the vendor, and carefully 
review what is being maintained. 


There are two major considerations in- 
herent in a maintenance contract: the types 
of service and the timing of the service. A 
maintenance contract is typically divided 
into three types of maintenance: (1) 
preventive (cleaning hardware, replacing 
cables, and the like, to prevent problems); 
(2) remedial (correction of user or system 
generated errors); and (3) update 
(enhancement of hardware or software). 
As to the timing of the service, the contract 
between you and the vendor should separ- 
ately set out: (1) by type of service, the 
timing of the service (you would probably 
prefer to limit preventive and update 
service to nonbusiness hours); (2) the ac- 


Training by the vendor of you 
and your staff should be 
much more than simply 

supplying you with a manual, 

as they often appear to be 
written in an alien language. 


ceptable response time for remedial service 
(the shorter the time, the higher the cost); 
(3) the cost of each service by type and 
timing. 

Selecting a vendor which will be ac- 
cessible to you and which is equipped to 
respond to your needs is critical. In this 
regard, a vendor with local service facilities 
will generally prove much more satisfac- 
tory, provided the company, at a 
minimum, has factory certified techni- 
cians, keeps parts in stock, and assures you 
that the equipment manufacturer is avail- 
able to the vendor for technical assistance. 

In addition, you must carefully review 
the maintenance contract to determine 
what is being maintained. The hard disk, 
computer boards and cables, for example, 
should all be included. Software coverage 
should guarantee the vendor's accessi- 
bility to the user by telephone for any, 
“How do | do this?,” “What do I do now?” 
type of questions. The contract should 
ensure that the maintenance. will be pro- 
vided at no charge during delivery and all 
acceptance testing. The contract should 
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also limit your liability for possible extra 
maintenance charges related to vendor 
error. For example, your contract should 
include provisions that the user will not 
pay for remedial maintenance required 
within 48 hours due to a recurrence of the 
same malfunction, or for remedial main- 
tenance required, when scheduled preven- 
tive maintenance preceding the malfunc- 
tion was not performed. 


Remedies 

Your final worry is, if you do not get 
what you want, if the system does not 
work, what do you want to happen? Your 
contract with the vendor should protect 
you from the contingencies and problems 
that would be most serious to your opera- 
tions. These problems often include such 
matters as deadlines missed on delivery, 
installation and acceptance; after accep- 
tance, a system that does not perform to 
specifications; financial and nonfinancial 
defaults; a vendor that goes out of 
business; and lost data. 

Once you have made your decision to 
computerize, delays in delivery, installa- 
tion and acceptance will not be welcome. If 
you negotiate for specific dates, with the 
right to rescind for missed dates upon 10 
days notice, you will maximize your ne- 
gotiating position if problems arise. 
Although exercising your right to 
terminate may be the last thing that you 


Linda M. Cote is an associate with 
Arky, Freed, Stearns, Watson, Greer, 
Weaver & Harris, P.A., in Orlando, 
where she practices computer and cor- 
porate law. She is the education sub- 
committee chairperson of the Com- 
puter Law Committee of The Florida 
Bar, and a member of both The 
Florida Bar and State Bar of Georgia. 
She received her B.A. degree from 
Florida State University, did her 
master’s work in management at 
Florida Atlantic University, and re- 
ceived her J.D. degree from Emory 
University in Atlanta. 

The author acknowledges with 
gratitude the advice and assistance of 
Charles Edison Harrison, co-author 
of Computer Contract Negotiations 
and a partner with Arky, Freed, 
Stearns, Watson, Greer, Weaver & 
Harris, P.A., in Orlando; and Robert 
Drucker, president of Computer 
Management Advisors, Inc., 
Maitland. 
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want to do, having the right will provide a 
strong incentive for the vendor to perform. 

Problems can also develop after accep- 
tance, if the system fails to meet on-going 
warranty, performance, or maintenance 
standards. To provide protection in this 
area, your contract should provide for 
rescission with concomitant return of 
hardware and software to the vendor, and 
all user-supplied or user-based data to the 
user. A commitment to pay your direct and 


consequential damages should also be 
negotiated with the vendor, if at all 
possible. 

Other financial and nonfinancial de- 
faults may also occur. The contract should 
include both a notice requirement and an 
opportunity to cure, for both the vendor 
and the user. 

You should also consider the possibility 
that your vendor will go out of business. At 
a minimum, your contract should provide 


Every month more and more Florida 
Lawyers are turning to 


INA 


for Professional Liability protection. 
And for good reason... 


YOU 
ONE THEM? 


Find out why today. Call your local agent 
(or Doris Sheffler or John Gerdts at 
1-800-282-1461) for more information 
about INA Lawyers Professional 
Liability Insurance. 


Jordan, Roberts & Company 
Meeting the needs of Professionals 
P.O. Box 10159, Tampa, FL 33679 
(813) 870-2366 


that your software license will automati- 
cally convert to a perpetual term and mul- 
tiple use, provided, of course, that the 
vendor owns the software. In addition, the 
source code (the human readable version 
of the computer program) of the software 
should be provided. (This will ensure that 
corrections and modifications of your 
software can be made by other vendors.) 

You may also need to consider responsi- 
bility for data lost in transit, in processing, 
in handling. If the vendor is responsible for 
these risks under certain circumstances, 
you may prefer assistance from the vendor 
to re-input data, rather than liquidated or 
actual damages. As an aside, you should 
seriously consider purchasing insurance to 
cover such an exigency. 


Conclusion 

To acquire a computer that will meet the 
needs of your firm, you must do the fol- 
lowing: First, familiarize yourself with the 
data and reporting requirements of your 
law office. Second, take the time to un- 
derstand and negotiate your contract. 
Third, include in that contract the pro- 
visions required to protect your interests in 
the problem areas discussed. 8) 
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Important Points 
Preparing for 


Computer Installation 


by Ward Bower and Paul D. Roy 


Certain tasks must be accomplished as a prelude to successful use of a computer. Law firms contemplating 
computer installation are well advised to implement these measures in a manual systems environment before spending time 


and money on computer selection and installation. The inability to implement the measures outlined will usually result in 


Develop a Complete Index to Clients 
and Matters 
It is impossible to plan for computer 
conversion, select the proper system, and 
accomplish the conversion without a com- 
plete inventory of active clients and 
matters. If effective conflict of interest con- 
trols are desired, the inventory must 
include past clients as well as present ones. 
Even after computer installation has 
occurred, it is advisable to have a card 
index to clients, matters, special relation- 
ship parties (such as officers, directors, or 
shareholders of client corporations, family 
members, and the like), and adverse 
parties. It is often easier or more conven- 
ient for office personnel to flip through 
cards to get the correct spelling of a name, 
to find an address or file number, to 
determine if a file is active or closed, or to 
check for a potential conflict, than it is for 
them to retrieve the information from a 
computer. 


2 Centralize Client File Opening 

There are certain activities which need to 
occur in connection with the opening of a 
new file in both manual and automated 


failure to achieve the benefits from computerization. 


system environments. These include con- 
flict of interest check, preparation of 
docket information, assignment of file 
numbers, creation of index cards, and 
preparation of financial ledgers. It is easier 
to control the operation and to assess 
responsibility in the event of an error if one 
person is responsible for all tasks associ- 
ated with file opening. 
Develop a Client / Matter Numbering 
System 
Prior to installation, a law firm should 
initiate a comprehensive client/ matter 
numbering system for two reasons: (a) 
most standard software packages for law 
firms use a client / matter number approach 
for identification and sorting; and (b) 
without such a system, the firm will not be 
able to make use of the computer’s ability 
to produce reports by client and by matter. 
There are many ways to assign client/ 
matter numbers. Field sizes (the length of 
the numbers) for identification of client 
and matter numbers should be consistent 
with any systems to be considered. Only 
one numerical identification system should 
be used for both accounting and filing pur- 
poses. Attorneys must develop a habit of 
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referring to clients and matters by number, 
as well as name, to enable effective opera- 
tion of systems once a computer is 
installed. 


4 Standardize Handling New Matters 

A standard form must be used for 
gathering administrative and financial in- 
formation on new matters. This informa- 
tion is needed to facilitate checking for 
conflicts, number assignment, entry of 
docket information, creation of index 
cards, collection of time and disbursement 
information, and billing. The form should 
be carefully designed for ease of comple- 
tion, and should include all of the relevant 
information. It is possible that a slightly 
different form will be required by the 
vendor of the computer system selected. 
However, once firm personnel are trained 
to complete fully a standard form on each 
new matter, changing what needs to be 
filled in can be done with relative ease. 

Obtain Docket Control System 
Input 

If a computer is to be used for date and 
deadline control, a system must be 
established for obtaining input from attor- 
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neys. Failure to input date and deadline 
information is a common problem with 
both manual and automated systems. It is 
a waste to install an automated, central 
docket control system without the ability 
to collect date and deadline information 
systematically, as it arises. Try a manual 
operation first. It’s simpler—and cheaper. 


6 Centralize Timekeeping 

Computerized timekeeping systems 
often do not work well in law firms if any of 
three conditions occur: (a) timekeepers do 
not account for all of their time; (b) a 
standard form is not used by all for record- 
ing time entries; and (c) time records are 
not turned in every day. If attorneys do not 
account for all of their chargeable and non- 
chargeable time, much of the billing and 
management information generated by a 
computer system will be meaningless. If a 
standard form is not used for time record 
turn-in, it will be difficult to collect time 
records for effective and timely entry into 
the system. Time information should be 
turned in daily, so that at the end of the 
month, the computer operator will not 
generate incomplete or meaningless bill- 
ing memoranda and management reports 
(due to missing time), and so that he/she 
will not be overwhelmed with entry of a 
large volume of time information before 
bills and monthly reports can be run. 


These pitfalls in timekeeping can be 
avoided with proper planning and train- 
ing before computer installation. A 
manual timekeeping system can be used to 
get people to change their habits. A 
standard form can be devised and used for 
recording chargeable and nonchargeable 
time. Timekeepers can be encouraged to 
turn in their records at the end of each day. 
Firms that are unable to implement these 
measures in a manual system environment 


are likely to waste their money on a 
computer. 

Identify Time Entries by Client/ 

Matter Number 

Most software packages for law firms 

are written to provide for numeric identifi- 
cation of clients and matters. Therefore, 
each time entry must be accompanied by a 
client and matter number for input and 
subsequent retrieval. It is unrealistic to 
expect a computer operator to look up 
client and matter numbers for each time 
entry submitted. Rather, entry of client 
and matter numbers should be done either 
by timekeepers or secretaries, who are 
more likely to be familiar with the 
particular matter and identify it properly. 


8 Set Up Standard Billing Procedures 

To make effective use of a computer, a 
law firm needs standard billing formats, 
schedules and fees. Most computer 
systems allow selection of one of a limited 
number of billing formats. Computation 
of fees is usually based upon standard rates 
or upon client or matter rates entered at the 
opening of a file. Selecting standard 
formats, billing frequencies, and rates is 
often difficult for a law firm. After all, 
lawyers are encouraged to resist 
uniformity. Lack of standards, however, 
makes a computer almost useless for 
billing purposes, and severely restricts its 
ability to provide financial benefit to the 
firm. It is better to deal with the difficult 
issue of standardized billing before a 
computer system is investigated. Once 
standards are accepted, minor modifica- 
tions can be made to fit the particular com- 
puter system selected by the firm. 

Develop an Effective Chart of Ac- 
counts 

Care should be taken to develop an 

effective chart of accounts, which can be 


administered by bookkeeping and com- 
puter personnel. As a practical matter, the 
chart of accounts should be ready for use 
when the computer system becomes opera- 
tional. Contact Altman & Weil, Inc., fora 
free copy of a suggested chart of accounts, 
by writing P.O. Box 472, Ardmore, PA 
19003. 

1 Determine the Needed Manage- 

ment Reports 

Most computer systems can provide a 
variety of management reports; only a few 
are needed in most law firms. These often 
include the income statement (with budget 
comparisons), balance sheet, aged 
accounts receivable, work in process, cash 
flow statement, and profitability analysis. 
Consideration should be given to which 
reports are needed, so that unnecessary, 
unwanted, or confusing data are not 
generated. Reports should be understood 
fully by those who will make use of them, 
so that their limitations, if any, are recog- 
nized. 

Firms that organize themselves effec- 
tively, determine accurately their func- 
tional requirements, evaluate computer 
systems properly (rather than relying upon 
vendor representations), and negotiate fair 
contracts (most vendor contracts are over- 
bearing) are likely to experience a suc- 
cessful installation. Organizing the office is 
the first step in this process. Those firms 
which implement the measures outlined in 
this article are more likely to install a 
computer system successfully, and make 
continuing good use of it. BJ 


Ward Bower is a certified manage- 
ment consultant and principal in 
Altman & Weil, Inc., headquartered 
in Ardmore, Pennsylvania. Paul D. 
Roy is the consultant in charge of the 
firm’s office in Northfield, Illinois. 
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BOTTOM LINE 


The Differences Between Dedicated 


Word Processors and Microcomputers 


Dedicated word processors (WPs) and 
data processors (DPs) are becoming more 
and more similar with respect to many of 
their functions. Thus, microcomputers 
(herein, sometimes, “micros”) are now 
almost universally capable of running WP 
software programs, whereas many dedi- 
cated WP vendors are beginning to offer 
DP options. 

So what are the principal differences 
between dedicated WPs and DPs? Aside 
from various discreet “technical” differ- 
ences, there are two basic differences, one 
somewhat superficial but the other of 
supreme significance. 


The Observable Difference 

Remember, as the merger of technology 
continues, most differences will become 
less distinct. Nevertheless, for the moment 
and with respect to most equipment, WPs 
characteristically “show” more “special 
function” keys than do micros. That is, to 
perform specialized operations such as 
“insert” or “delete” or “move” or “global 
search,” only a single “special function” 
key need be pressed on most WPs while 
two or more keys must be pressed on most 
micros — usually a “control” key and a 
standard key, pressed simultaneously — 
but sometimes followed by a second two- 
key sequence. 

Briefly, three other collateral comments 
are germane: 

e Having to memorize the key stroke 
sequences common to micros is harder to 
learn than where a special function key is 
located; 


by Kline D. Strong 


e Onsome micros, the keyboard is non- 
standard, i.e., one or more keys have been 
moved; 

@ Symbols may “surround” a special 
print feature on the screen rather than 
show the feature “exactly,” e.g., under- 
lining may be indicated on the screen by 
symbols at the beginning and end rather 
than showing the underlining itself. 

So — for word processing, at least — it 
would appear that WPs have an edge. But 
not necessarily. Those “special function” 
keys may be scattered all over a larger WP 
keyboard and most will not be “reachable 
without looking up” as are the usual keys 
on a standard keyboard. By contrast, the 
“control” key and the other “standard” key 
to be pressed simultaneously on a micro 
are usually “reachable” without looking up 
— like playing chords on a piano. 

So — bottom line — it may be more ofa 
question of what one gets used to. Clearly, 
secretaries who become accustomed to the 
micro “chord-key” requirements become 
very proficient and register few complaints, 
though, perhaps they could become even 


faster on the other kind of equipment. At 
this point, no one has produced probative 
empirical evidence one way or the other. 
An excellent source for a more detailed 
discussion of the preceding WP/ DP com- 
parisons is Loftin, “Word Processing ona 
Microcomputer,” carried in the July/ 
August 1982 issue of Legal Economics, the 
ABA Economics Section’s periodical. 


The Less Visible But More Significant 
Difference 

Dedicated WPs were developed rela- 
tively recently, circa 1970, specifically to 
handle the written word, not mathematical 
computations. In contrast, DPs derive 
from digital computers developed histor- 
ically for mathematicians and physicists 
where input needed no “editing” and 
output required no “massaging” because 
“word processing” consisted essentially of 
“sterile” communications between a scien- 
tist and his “intellectual” robot. 

Accordingly, the DP micro “learned 
how” to do WP by being equipped with 
new software from a floppy or hard disk 
but kept its standard keyboard more or less 
intact. On the other hand, WPs were 
relatively slow to become equipped with 
the necessary power — via computer-type 
“chips” — to handle DP functions ade- 
quately and even slower to get adequate 
software. 

Note, the differences discussed above 
have no effect upon the speed with which 
the words or data are printed out when 
finally processed. That is, some WPs can 
run printers at 30 wpm while others drive 
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printers running at 55 wpm, and the same 
can be said of micros. 


Capacity of Internal and External 
Memory 

This is usually the crucial factor. Forany 
adequate word processing manipulation, 
64 Kbytes — 64,000 letters, numbers, etc. 
— of internal or “resident” memory is 
essential. However, this does not usually 
present a problem. 

The critical problem involves external 
memory, i.e., floppy disk or archive mem- 
ory, which for efficient processing purposes 
must be “on line” while the program is 
running. For word processing purposes, 
this is again usually available with few 
problems, but for data processing, it is 
frequently the Achilles heel! 

So what are the expected needs of vari- 


ous sizes of law offices for on-line external 
storage of data? Table | is a quick overview 
for a fully-integrated data processing pro- 
gram — one that handles both time/ac- 
count/ billing functions as of which may be 
highly desirable — it must look for quick 
and accurate ways which are already 
developed to assess need. Happily, need 
for smaller law firms has exhaustively been 
investigated and sensible parameters have 
been established, of which the following 
abbreviated list contains the most essential 
and typical of the concerns to be con- 
sidered. 


Word or Data Processing . . . or Both 
Microcomputers can be run as word 
processors during business hours while, 
literally at the swapping of a floppy disk, 
they can be run as data processors after 


Tabie 1: Data Processing Disk Storage Requirements 
by Size of Law Office 
Based upon the following presumed averages: (1) 100 active clients per lawyer; (2) 2 active legal 


matters per client; (3) 45 days of unbilled data — called work in process or W/ P; (4) 50 bills 
mailed per month, and (5) 3-month collection cycle. (All data shown in Kbytes.) 


Realistic needs per size of law office 


Irreducible Space — 


Programs Kbytes Solo 


2-5 6-10 11-15 16-20 21-25 


Micro operating system 
including routines for 
language, forms, backup 
and other utilities...... 
Applications program 
for “time/accounting 
billing” only .......... 


I. “Program” 


requirements 235-325 325 


Time/ Accounting and 
Billing — Data 
Timekeeper, client and 
matter 115 


Time records, advances 
for clients — unbilled, 
i.e., W/P 68 


Billings mailed but 

unpaid — so-called 

“accounts receivable” 77 
Practice specialties, 

standard rates, billing 

phrases and other utility 

functions and reports 40 


II. Total per timekeeper 


325 325 325 350 350 


600-1500 1800-3000 3300-4500 4800-6000 6300-7500 


Totals of I and II 
Complete Accounting — 
Data 
General ledger, financial 
statements, management 

reports and journals 


625 


925-1825 2125-3325 3625-4825 5150-6350 6650-7850 


100 100 125 125 150 


Space requirements for 
total package 


725 1025-1925 2225-3425 3750-4950 5275-6475 6800-8000 


hours or during hours for that matter. 
Again, the hardware is usually not the 
problem, though some hardware is less 
flexible than other hardware. The real 
problem is the software. And with respect 
to software, the usual problem is not the 
word processing program but the data 
processing program. 


Full Screen, Window or Blind Manipu- 
lation 

The first rule is, “if it ain’t broke, don’t 
fix it.” In other words, don’t throw away 
anything that works, not even “blind” 
word processors — i.e., mag cards, without 
windows or screens — if they can continue 
to pump out boilerplate-type documenta- 
tion which does not require significant 
editing or manipulation. 


Simple, Fast and Practical Tests 

Phil Shuey, a Denver lawyer who is also 
expert in computer operations, has a rule 
called by his astute friends, “Shuey’s 
Maxim” which runs like this. . . 

If you can’t see it, it doesn’t exist! 

That’s the key! If a micro salesman 
claims his micro will also handle WP, test it 
yourself; don’t settle for a salesman’s demo, 
because demos are designed never to fail! 
In fact, have your best secretary make the 
test; she'll know. 

Similarly, if the dedicated WP salesman 
claims his equipment can handle “time/ 
accounting and billing with an integrated 
general ledger of office accounts,” put the 
equipment to the test, using requirements 
of your own making. 

Due to space constraints, a series of tests 
usually used to prove such programs can- 
not be listed here but one usually conclusive 
test has been discussed in my article entitled 
“Time/ Accounting/ Billing Programs: A 
Tax Trap.” 

A list of other short but effective tests 
can be obtained by writing the author, 
enclosing a stamped and self-addressed 
envelope. Kline D. Strong, 1039 Vista 
View Drive, Salt Lake City, UT 84108. Bj 


Kline Strong, Salt Lake City, Utah, 
is a law economics consultant and 
past chairman of the ABA Section on 
Economics. He received his B.S. 
degree from Brigham Young Uni- 
versity, J.D. from the University of 
Colorado and M.B.A. from North- 
western University. In addition he is a 
certified public accountant and has 
served as professor of law at the Uni- 
versity of Utah. 
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Shopping for Software 


What to Look for in Data Processing Applications 


by Kline D. Strong 


In point of fact, all legal software programs can be sorted into 
one of two classifications .. . 

e Those that perform only the time/accounting and billing 
functions — called TAB for short — and 

e Those which integrate the TAB functions into the general 
ledger of the office where all asset, liability, equity, income and 
expense accounts are kept. This latter category is sometimes 
referred to as a fully-integrated general ledger or GL program. 

One of the principal deficiencies of running a TAB system 
only is the tax trap of not reporting the reimbursement of some 
kinds of client advances while at the same time deducting the 
same amounts. Some of the other critical deficiencies to avoid 
and some of the crucial subsystems to be sure are included ina 
TAB system are... 

1. Billing rates. Some systems will not permit, or permit only 
inflexibly, the changing of standard rates by timekeepers. 
Unlike other portions of a program which must be rigidly 
adhered to, complete flexibility in fixing and changing rates is a 
must. Similarly, some programs will not permit more than one 
timekeeper to bill at the same rate. This, too, is nonsense. 

2. Handling prepayments and other credit balances. Some 
systems have no provision for allocating client prepayments 
later, i.e., when bills are prepared, between client “advances” — 
client costs “advanced” by the law office — and service fees. Yet, 
more and more lawyers realize the economic necessity of obtain- 
ing such prepayments. Worse, even if no “advances” were 
involved or the credit balance arises as a resuit of overpayment 
(or even misapplied payments, where more than one matter for 
a client is being handled, many systems do not contain a 
mechanism for allocating such credit balances among affected 
timekeepers! Either no credits are given for lawyer-pro- 
ductivity-report purposes, or the first-named lawyer gets it all, 
regardless of the contributions of others. 

3. Correcting errors. Some systems have no way to detect 
inputting errors such as entering time or advances or receipts 


before such data is “set into concrete” by being written to disk. 
Thus, the first apprehension of an error may be encountered on 
the proposed bill to a client — which, of course, beats having the 
detection occur after the bill has been sent, especially by the 
client! But how are corrections made, whenever the errors are 
detected and, insofar as lawyer productivity records are 
concerned, how are adjustments made? 

4. Providing audit trails. There are two so-called audit trails 
— written records that can be traced to reconstruct or to verify 
how computer results were obtained. These two audit trails are 
(1) books of original entry such as time sheets, checks and check 
books, bank deposit forms, etc. — the kinds of records you 
always must keep, even for manual systems — and (2) micro 
journal printouts for each function performed on the computer. 
To illustrate, the first kind of records referred to will verify for 
all time what should have gone into the micro, so if a disaster 
struck, it could all be reconstructed, and the second kind of 
record, the micro “journals” which should be printed out 
periodically, would verify item-by-item what actually went into 
and came out of the micro. 

Because of these system-saving capabilities, these micro 
“journals” are in reality more important by far than many of the 
“reports” some legal software programs produce, yet many such 
systems cannot run such journals. 

5. Training manual. Of the dozens of other desirable micro 
functions to look for, an ancilliary consideration is vastly more 
important than many because, in this day of limited personal 
support, if the so-called “documentation” that accompanies 
software is not “user friendly” as well as accurate and kept 
up-to-date, no amount of sophisticated programming can 
compensate. Like the necessity of being able to repair hardware 
— which is every bit as important as getting the right machine in 
the first place — software without an adequate training manual 
is like putting in for sick leave for the 4th of July . . . a total 
waste! BJ 
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by Pamela Anne Poulin 


ue to a provision in Florida’s 
statute of limitations applica- 

ble to violations of the federal 

securities acts, the doctrine of fraudulent 
concealment may not be available in §10(b) 
actions in Florida to extend the limitation 
period longer than five years from the date 
of the alleged violation. While it appears 
likely that federal courts will not adhere to 
absolute limitations provisions in state 
statutes, until a federal court in Florida 
addresses this issue specifically, it is im- 
possible to predict with any certainty how 
the state statute of limitations and the 
federal tolling doctrine will be reconciled. 
This article sets out the various statutes 
of limitations applicable to §10(b) actions 
in Florida, and is designed to reduce con- 
fusion due to a number of fairly recent 
changes in the applicable statutes. It then 
discusses the federal doctrine of fraudu- 
lent concealment in rather broad terms and 
then more specifically with regard to the 
present statute of limitations governing 
violations of the securities acts in Florida. 


Statutes of Limitations Applicable to 
§10(b) Actions in Florida 

Section 10(b) of the Securities Exchange 
Act of 1934 has no provision for a specific 
period of limitations.' Consequently, the 
federal courts apply the forum state’s 
statute of limitations for causes of action 
most nearly resembling the federal securi- 
ties law.? 

The state cause of action determined to 
resemble most nearly the federal cause of 
action under §10(b) is either a general 
fraud action or an action prohibiting fraud 
under the state securities law.3 It is well 
settled in Florida that the statute of 
limitations applicable to the state securi- 
ties law controls over the period of limita- 
tions applicable to general fraud actions.4 

Under Florida law, F.S. §517.21 


provided for a two-year statute of limita- 
tions on actions for violations of Florida’s 


state securities laws.5 However, §517.21 
was amended effective January 1, 1975, to 
delete the limitations provision.® 

With the deletion of the limitations pro- 
vision from the state securities law, the 
general fraud statute of limitations was 
brought into effect.” Prior to 1975, F.S. 
§95.11(5)(d) provided for a three-year 
statute of limitations on actions for fraud.® 
Section 95.11 was substantially rewritten 
in 1974, and as a result, §95.11(5)(d) was 
amended to a four year statute of limita- 
tions, effective January 1, 1975, and re- 
numbered as §95.11(3)(j).9 

The lack of a statute of limitations spe- 
cifically applicable to violations of the 
state’s securities laws was shortlived, how- 
ever. Laws of Florida 1978! added 
§95.11(4)(e), which provides for a two-year 
statute of limitations on actions for viola- 
tions of the state securities statutes, 
“.. with the period running from the time 
the facts giving rise to the cause of action 
were discovered or should have been dis- 
covered with the exercise of due diligence, 
but not more than five years from the date 
such violation occurred.” 

A chart of the statutes of limitations 
applicable to §10(b) actions in Florida 
follows: 


Prior to Jan. 1, 1975 2 years  §517.21 
Jan. 1, 1975- 

Nov. 1, 1978 4years §95.11(3)(j) 
After Nov. 1, 1978 2-5 years §95.11(4)(e) 


The statute of limitations applicable toa 
claim under §10(b) is that which existed 
when the cause of action accrued.'! For 
example, in order to make use of the four- 
year fraud statute of limitations the cause 
of action must have accrued between 
January |, 1975 and November 1, 1978. 

In determining when a cause of action 
has accrued, federal law applies: 
“Although federal courts look to state law 
to determine the applicable limitations 
period, the question of when a cause of ac- 
tion accrues, and thus when the limitations 
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period commences running, is governed by 
federal law.”!2 

Since federal law applies to determine 
when the state limitations period begins to 
run, the federal doctrine of fraudulent 
concealment may toll the running of the 
statute of limitations in §10(b) actions. 


The Federal Tolling Doctrine of 
Fraudulent Concealment 

Under federal law, the limitations period 
begins to run when the plaintiff could rea- 
sonably have discovered the fraud through 
the exercise of due diligence."3 The 
fraudulent concealment of a cause of ac- 
tion on the part of a defendant will consti- 
tute an implied exception to the statute of 
limitations, thus postponing the com- 
mencement of the running of the statute 
until actual discovery or reasonable oppor- 
tunity for discovery of the concealed fact.'4 


he reasoning behind the general 

rule of fraudulent concealment 

is that to hold that the statute of 
limitations ran in favor of a defendant who 
had concealed the cause of action would be 
to permit the defendant to take advantage 
of his own wrong.!5 As far back as 1874 the 
United States Supreme Court enunciated 
the basic policy considerations behind the 
doctrine of fraudulent concealment: 
To hold that by concealing a fraud, or by com- 
mitting a fraud in a manner that it concealed 
itself until such time as the party committing the 
fraud could plead the Statute of Limitations to 
protect it, is to make the law which was de- 
signed to prevent fraud, the means by which it is 
made successful and secure.'® 

Florida apparently has attempted to cir- 

cumvent the tolling of the statute of limita- 
tions by the intervention of the federal 
doctrine of fraudulent concealment.'’ As 
stated previously, the Florida statute of 
limitations applicable to securities law 
violations reads: 
§95.11—Actions other than for the recovery of 


89 


real property shall be commenced as follows: (4) 
Within two years.--- (e) Anaction founded upon 
a violation of any provision of part | of chapter 
517, with the period running from the time the 
facts giving rise to the cause of action were 
discovered or should have been discovered with 
the exercise of due diligence, but not more than 5 
years from the date such violation occurred. 
(emphasis added) 


The statute attempts to put an absolute 
bar on causes of action brought more than 
five years from the date of the alleged 
securities law violation. Without the “not 
more than five years” proviso, it would be 
possible for a defendant to toll the running 
of the statute past five years from the date 
of the violation by fraudulently concealing 
a fact material to the plaintiff’s cause of 
action. 

The question then becomes whether a 
federal court hearing a case of an alleged 
federal securities law violation to which the 
Florida statute of limitations applies will 
follow federal substantive law as to the 
running of the limitations period or 
acknowledge the maximum period 
imposed by the state. 


ince there is very little law on 

point with respect to this issue, 

it is appropriate to consider inter- 
pretations of §13 of the Securities Act of 
1933 which contains language similar to 
that of F.S. §95.11(4)(e). Section 13 is the 
statute of limitations applicable to viola- 
tions of §§11 and 12 of the 1933 Act. 
Section 13 reads as follows: 


No action shall be maintained to enforce any 
liability created under section 77k or 771(2) of 
this title unless brought within one year after the 
discovery of the untrue statement or the omis- 
sion, or after such discovery should have been 
made by the exercise of reasonable diligence, or, 
if the action is to enforce a liability created under 
section 771(1) of this title, unless brought within 
one year after the violation upon which it is 
based. In no event shall any such action be 
brought to enforce a liability created under sec- 
tion 77k or 771(1) of this title more than three 
years after the security was bona fide offered to 
the public, or under section 771(2) of this title 
more than three years after the sale. (emphasis 
added)'*® 


Courts generally have been willing to 
abide by the maximum time bar imposed 
by §13.!9 


Where the statute states that an action shall “in 
no event ... be brought... more than three years 
after the sale,” 15S U.S.C. §77m (emphasis 
added), the Supreme Court's general statement 
that fraudulent concealment “is read into every 
federal statute of limitation,” . . . cannot be con- 
sidered controlling. Moreover, the overwhelm- 
ing weight of authority holds that the three year 
limitation is absolute, equitable considerations 
notwithstanding.?° 


THE FLORIDA BAR JOURNAL/FEBRUARY 1984 


Fraudulent concealment does not toll 
§13 actions. 

In holding that the three-year period set 
out in §13 is absolute, one court reasoned, 
“Otherwise 15 U.S.C. §77m would create a 
limitation period for all suits of one year 
from the time discovery . . . should have 
been made, and the three year provision 
would serve no purpose at all.”22 

The Fifth Circuit, which encompassed 
Florida at the time the decision was 
made,?3 has agreed with the majority of 
jurisdictions that the final proviso of §13 
imposes an absolute time bar on causes of 
action subject to its limitation period.?4 
Following the reasoning stated above, that 
the three-year provision would serve no 
purpose if the doctrine of fraudulent con- 
cealment were available to toll the running 
of the statute, the Fifth Circuit held “that 
the normal tolling rules are not applicable 
to toll the three-year period.”5 

While the language of F.S. §95.11(4)(e) 
is analogous to that of §13, one must not 
conclude too quickly that the state statute 
of limitations will be interpreted similarly 
to §13. Section 13 is a federal statute of 
limitation, embodied within the Securities 
Act, and as such is much more likely to be 
interpreted as overriding a substantive 
doctrine of federal law than a state statute 
of limitation. 

Reliance on an analogy such as the one 
drawn above must be cautious due to the 
fact that the available interpretations 
construe a federal limitations period and 
not a state statute. However, the conclu- 
sion reached by that analogy finds further 
support in the case of Byrne v. Gulfstream 
First Bank and Trust Co. of Boca Raton.*® 

Byrne dealt with §10(b) and Rule 10b-5 
violations decided under the statute of 
limitations currently under review, F.S. 
§95.11(4)(e). Counts I and III of the 
plaintiff's complaint contained the allega- 
tions as to the §10(b) and Rule 10b-5 vio- 
lations. Count II alleged fraudulent 
concealment. The violation occurred on 
February 26, 1971; however, February 6, 
1978, was the earliest date the plaintiffs 
could have discovered the fraud, but the 
plaintiffs alleged that the fraud was not ac- 
tually discovered until December 1979. 
The suit was filed on February 5, 1981. In 
dismissing the case, the court addressed the 
two-prong test of §95.11(4)(e): 


First the law suit must be commenced within 
two years “from the time the facts giving rise to 
the cause of action were discovered or should 
have been discovered with the exercise of due 
diligence.” . . . [G]iving plaintiffs the benefit of 
every doubt by applying the December, 1979 
date would still not serve to satisfy the second 


prong of the test which requires that actions of 
this type be instituted “not more than five years 
from the date such violation occurred.” It is 


clear from the amended complaint that 
February 26, 1971, was the date upon which the 
subject violation occurred, that is, approximate- 
ly ten years before this action was commenced.?’ 


he United States District Court 

for the Southern District of 

Florida thus adhered to the five- 
year maximum imposed by the state statute 
of limitation. 

The summary disposition of this issue in 
the Byrne case indicates that Florida’s 
federal courts may not look favorably 
upon the tolling doctrine in light of the new 
statutory language. However, there is 
authority to the contrary. 


Though we look to state law for the length of the 
limitations period, the date when a claim accrues 
so as to trigger the state law limitation period isa 
matter of federal law and our court-fashioned 
rule is that a 10b-5 claim accrues when the 
plaintiff actually discovers the alleged fraud. 
Hence our acceptance of the two-year term 
imposed by §517.21 in no way constitutes an 
adoption of the statutory provision that the time 
be measured from the date of sale rather than the 
date of discovery. We borrow only the chrono- 
metric aspects and not the procedural or 
substantive nuances of the law of the forum. 
(citations omitted)?8 

F.S. §517.21, as referred to above, effec- 
tive prior to January |, 1975, read in per- 
tinent part: “. . . provided, that no action 
shall be brought for the recovery of the 
purchase price after two years from the 
date of such sale... .” 

While the language of §517.21 is not 
exactly the same as §95.11(4)(e), the at- 
tempted effect is to prescribe the manner in 
which a federal court should apply the 
state statute of limitations. The Fifth 
Circuit in Hudak,® specifically abrogates 
this attempt on the part of the state. 

Further support for the position that 
federal courts will not apply a maximum 
provision in a state statute of limitations so 
as to bar the application of the federal 
tolling doctrine of fraudulent concealment 
is found in the recent Seventh Circuit case 
of Trecker v. Scagg.*° In Trecker, the court 
applied a Wisconsin statute of limitations 
to alleged violations of §10(b) and Rule 
10b-5. The Wisconsin statute read as 
follows: 


No action shall be maintained under this section 
unless commenced before the expiration of three 
years after the act or transaction constituting the 
violation or the expiration of one year after the 
discovery of the facts constituting a violation, 
whichever first expires. (emphasis added)*! 


Like Florida, Wisconsin attempted to 
impose an absolute limitation period 


measured from the date of the alleged vio- 
lation of the Securities Act. The Seventh 
Circuit declined to acknowledge this 
“absolute” provision. “Here federal tolling 
doctrines . . . may extend the three-year 
period, even though the Wisconsin statute 
makes that an absolute limitation.”3? 

At first glance Hudak and Trecker*4 
appear to be dispositive of the issue. 
Though the Hudak decision is out of the 
Fifth Circuit and would be binding on sub- 
sequent Eleventh Circuits cases and on the 
federal district courts in Florida, the 
language stating specifically that a federal 
court would not be bound by the statutory 
provision measuring the limitations period 
from the date of sale rather than from the 
date of discovery of the fraud is contained 
in a footnote. As such it is mere dicta. The 
holding of the case was based on the fact 
that the action was brought more than 
two* years after the actual discovery of the 
fraud. Thus the court did not directly 
address the application of the federal 
tolling doctrine of fraudulent conceal- 
ment. While 7recker speaks directly to the 
issue of concern here, it is a Seventh Cir- 
cuit decision nonetheless and thus not 
binding either on the Eleventh Circuit or 
on Florida’s lower federal courts. BI 
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You Are Not Alone 


Concerned about your drinking? 


How would you like to talk (in confidence and at no cost) to a 
fellow Florida Lawyer who also found that alcohol was inter- 
fering with life and practice, and who learned a way to get off the 
alcohol treadmill and start living again? You can. 


“Lawyers Helping Lawyers” 
24-Hour Hotline (813) 957-0051 
Florida Lawyers’ Recovery Network 
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CORPORATE KIT COMPANY 


328 West Flagler Street 
Miami, Florida 33130 


Name Reservations 


Same Day if Ordered Before 2 P.M. 


Certificates of Good Standing 


Same Day If Ordered Before 2 P.M. 


Quick File™ 


We File Your Articles of Incorporation 


Quick Corp™ 


Same Day Filing of Articles of Incorporation 
We Complete & File Articles of Incorporation 


1-800-432-3028 


Announces Great New Services 
From The Service Company 


FILING SERVICES 


$13.00+ Tx 


$13.00+ Tx 


$8.00 - $12.00 


$15.00+ Costs 


C.0.D. ONLY Call For Details 


All Material & Services Are Same Day — No Excuses. 


Corporate Kits 


Black Jewel 
Profit Non Profit P.A. 
31.00 38.00 35.00 


Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE 
PADDED gold silk-screened three ringe binder and slip box, printed 
minutes & bylaws with CHECKLIST, INSTRUCTIONS, and WORK 
SHEETS, POCKET SEAL (pocket seal fits in kit) 20 lithographed 
imprinted & numbered stock certificates on parchtext. Footnoted & 
indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC 
ELECTION FOR SECTION 248, & INDEMNIFICATION PLAN, writ- 
ten statement to organize corporation in lieu of minutes and by- 
laws printed typewriter print and spacing to match your insertions, 
also these extra bonus items: two memo pads with each kit, federal 
application for tax |.D., Federal Form 2553 for Plan 1244, state 
application for state tax |.D., and preaddressed, printed envelopes 
for these forms. State report to determine unemployment status 
authorization schedule for Election 248. 


Bonds 
Stock Certificates Notary & Corporate 
Seals 
‘Rubber Stamps 
92 THE FLORIDA BAR JOURNAL/FEBRUARY 1984 


That's Class. +) 
Personal Library 
Embosser 


Additional stock 
centers are available 
ie for a slight additional charge. 


LOVE YOUR BOOKS? Personalize them in a most distinctive 
and classic manner. Whether your library is personal or 
professional, our 15/8" diameter seal will impressively 
emboss a page with “Library of" (your name) and 3 initials. 
That's Class. Proud cooks can choose a “Bon Appetit” or 
“Kitchen Of" (Name and 3 initials) for their recipe cards, 
canning labels, or cook books. Either way, no book lover 
should be without one. That's Class!!! 


ont’$ 13.50 


Plus Tax & Shipping _// 
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ABA Publishes Litigation Manual 


The Litigation Manual, a new publica- 
tion from the American Bar Association’s 
Section of Litigation, provides practical 
advice to assist lawyers preparing for trial 
or trying a case. 

The Litigation Manual is a compilation 
of 62 of the most frequently reprinted 
articles from Litigation, the quarterly 
journal of the Section of Litigation. It 
elaborates on situations faced by lawyers 
in the preparation and presentation of a 
case for trial. The articles are arranged ina 
logical sequence similar to the progress of a 
case in litigation. 

This 285-page manual offers advice on: 
Cutting the cost of discovery and pre- 
venting its abuse; choosing, preparing, 
controlling and cross-examining both 
expert and lay witnesses; obtaining an 
impartial jury and convincing it of the 
merits of a case; gaining the utmost from 
opening statements and final arguments; 
invoking rules of admission and exclusion; 
and negotiating and drafting settlements. 
It provides strategies for simplifying com- 
plex evidence, handling criminal trials, 
facing grand juries, and arguing before the 
Supreme Court. 

It is available for $40 plus $1 per order 
for handling from the American Bar 
Association, Order Fulfillment #531, 1155 
E. 60th Street, Chicago, Illinois 60637. 


Source of Government Information 


If you’re looking for the one book to 
guide you through the Federal Govern- 
ment, The United States Government 
Manual, 1983/84 is it. The Manual is the 
official handbook of the Government and 
provides a clear, up-to-date, annual source 
of telephone numbers, addresses, names, 
and basic information. The Manual is 
published by the Office of the Federal 
Register, National Archives and Records 
Service, General Services Administration. 


It provides information on every agency 
of the legislative, judicial, and executive 
branches, as well as quasi-official agencies 
and international organizations in which 
the U.S. participates. The Manual hasa list 
of abolished federal agencies which have 
been transferred or changed in name since 
1933. A comprehensive name and subject 
agency index is also included. 

The 908-page Manual, stock number 
022-003-01099-8, is available for $9. Send 
prepayment to Dept. 36-DT, Superinten- 
dent of Documents, Washington, D.C. 
20402, or to order by MasterCard or VISA 
call (202) 783-3238. 


Multiemployer Pension Plan 
Arbitration Rules 

A booklet containing arbitration rules 
applicable to multiemployer pension plans 
and withdrawing employers involved in 
disputes regarding the calculation and 
assessment of employer withdrawal 
liability is available from the International 
Foundation of Employee Benefit Plans 
(IFEBP). The free 16-page publication 
contains rules developed by the American 
Arbitration Association and the IFEBP. 

Some of the subject headings listed in 
the table of contents include: Initiation of 
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Arbitration, Change of Claim; Pre- 
Hearing Conference; Fixing of Locale; 
Qualifications of Arbitrator; Disclosure 
and Challenge Procedure; Vacancies; 
Representation by Counsel; Attendance at 
Hearings; Adjournments; Oaths; Majority 
Decision; Conservation of Property; 
Waiver of Rules; Extensions of Time; 
Time of Award; Form of Award; 
Publication; Deposits; Interpretation and 
Application of Rules; and Refund 
Schedule. 

The booklet may be obtained by 
contacting the Public Relations 
Department, IFEBP, P.O. Box 69, Brook- 
field, Wis. 53005, (414) 786-6700. 


Disability Practice Manual 

A comprehensive manual on disability 
benefits (both Social Security and Supple- 
mental Security Income (SSI) programs) 
has been published by Legal Counsel for 
the Elderly (LCE), a nonprofit legal 
services project sponsored by the American 
Association of Retired Persons. 


The Disability Practice Manual for 
Social Security and SSI Programs contains 
detailed information on current law, eligi- 
bility criteria, proving disability claims, 
filing appeals, administrative hearings, and 
federal court litigation. 


The revised edition contains all major 
legislative changes in disability in the past 
two years, including those dealing with pre- 
termination hearings and administrative 
appeals for pending benefits. It also con- 
tains an extensive glossary and more than 
150 recent decisions in disability case law, 
as well as sample forms, notices and federal 
court pleadings. 


Copies can be obtained by sending a 
check or money order for $24.95 (plus $2 
postage and handling for one manual, $.50 
for each additional copy) to Legal Counsel 
for the Elderly, Inc., P.O. Box 19269-K, 
Washington, D.C. 20036. 


93 


= 


Trial Lawyers’ Korum 


Hearsay and the Truth of the Matter Asserted: 


An Evidentiary Island 


In this practitioner-oriented article, the author explores the primary reason for excluding hearsay 
testimony, discusses common situations in which a hearsay problem may arise, suggests procedural 
considerations that must be dealt with, and sets forth approaches for handling introduction of testimony 


by Robert Fraser 


The witness overheard a call to the Coast 
Guard reporting a sinking ship. During the 
trial of a civil case against the government, 
the witness related the conversation he 
overheard. Was it hearsay? 

During a criminal trial in a Florida cir- 
cuit court, the defendant raised the defense 
of entrapment and attempted to testify 
with respect to statements made to him by 
a confidential informant. The trial court 
excluded the statements on the basis of 
hearsay. Was the trial judge correct? 

During a libel trial in a Florida circuit 
court the plaintiff testified that he heard 
the defendant call him a thief and that 
other witnesses told plaintiff that they 
heard the same remark. Which part of 
plaintiff's testimony was hearsay: the state- 
ment of the defendant, those of the third 
parties, neither or both? 

The answer to each of these questions 
depends on the purpose for each of the out- 
of-court statements. Under the Florida 
and federal rules of evidence,' an out-of- 
court statement is hearsay only if offered to 
“prove the truth of the matter asserted.” If 
the statement does not address the “truth 
of the matter asserted,” it is admissible if 
relevant. 

The “truth of the matter asserted” repre- 
sents an evidentiary island between the sea 
of hearsay on one side and the ocean of 
exceptions on the other. Lawyers and jud- 
ges tend to consider all out-of-court decla- 
rations to be hearsay unless they fit under 
an exception to the hearsay rule. The possi- 
bility exists that many out-of-court decla- 
rations offered during any given trial do 
not address the truth of their contents and 
should be admitted. A familiarity with this 
evidentiary island provides the alert prac- 
titioner with a useful argument for the 
introduction of evidence which would 
otherwise be lost or at least a ground for 
attack on appeal. It also provides judges 
and juries with more complete evidence 
upon which to decide issues of fact. 
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otherwise excluded by the Florida and federal rules against hearsay. 
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The distinction between out-of-court 
declarations which address the truth of the 
matter asserted as opposed to some other 
relevant issue is easy to overlook. In 
United States v. Anderson, 481 F.2d 685, 
698-701 (4th Cir. 1973), affirmed 417 U.S. 
211 (1974), for example, the court of ap- 
peals labored long and hard over whether 
certain statements were admissible as dec- 
larations of a conspirator. Only when the 
U.S. Supreme Court addressed the merits 
did anyone realize that the declarations 
were not hearsay at all since they were in- 
troduced to prove they were made by two 
defendants and later that they were false. 
The false statements supported the govern- 
ment’s conspiracy allegation by providing 
a motive for it. Anderson v. United States, 
417 U.S. 211, 219-221 (1974). 

The same holding applies with equal 
force, effect, and, probably, frequency in 
civil litigation. Since the Florida and 
federal definitions of hearsay in this 
respect are identical, the same authorities 
probably can be used interchangeably. 

The first question to address in response 
to a hearsay objection is not whether the 
statement fits into one of the many excep- 
tions, but whether the statement is being 
offered to prove the truth of the matter 


asserted. In all cases involving the 
application of the hearsay rule, care should 
be taken in determining the purpose of any 
statement. The relationship between the 
purpose of the statement and the issues of 
the case is crucial since evidence not ad- 
missible for one purpose can be admitted 
for another. Breedlove v. State, 413 So.2d 
1, 6 (Fla. 1982) cert. denied __U.S.—__, 
103 S.Ct. 184 (1982). 

Consider the example of the witness 
quoting a declarant as saying, “the traffic 
light was green.” If offered to prove the 
light was green as part of a negligence case, 
the statement should be excluded as 
hearsay unless it were admissible under 
one of the exceptions. If offered as circum- 
stantial proof in a disability case that the 
declarant could see, the statement would 
not be hearsay since the color of the light— 
the truth of the matter—was not the fact 
sought to be proved. 

Although a statement might not be 
hearsay, it still must be relevant to be ad- 
missible. The ability of the proponent to 
introduce a statement which sounds, 
looks, and to some judges smells like hear- 
say appears to be limited only by the 
imagination. 

In United States v. Wilson, 532 F.2d 641 
(8th Cir. 1976), the contents of notebooks 
found in an apartment used for drug sales 
were admitted, not to prove the truth of 
their contents, but as circumstantial evi- 
dence of the use of the apartment as a drug 
center and to corroborate an informant’s 
testimony of drug deals at that location. 

In Lingham vy. Harmon, 502 F.Supp. 
302 (D.C. Md. 1980), a dying woman 
decided that she wanted her mother and 
children to benefit from her life insurance 
policy rather than her estranged husband. 
She told her mother to do what was neces- 
sary to change the beneficiary of her 
policy. The dying woman’s words were ad- 
mitted at trial through her mother’s testi- 
mony, since they were not directed to the 


] 


truth of what was asserted in her state- 
ments. The trial court found the utterances 
sufficient evidence of the dying woman’s 
intent to justify the change in beneficiaries. 

In United States v. Vinson, 606 F.2d 149 
(6th Cir. 1979), the defendant objected to 
the admission of two envelopes on which 
his name was written. The court held that 
the name on the envelopes was not a state- 
ment of fact. They were admissible to 
identify the envelopes in which money was 
delivered. 

In United States v. Walling, 486 F.2d 
229 (9th Cir. 1973), the arresting officer 
related statements made to him by another 
officer before the arresting officer stopped 
the defendant’s vehicle. The statements re- 
lated defendant’s suspicious activities. The 
court held that the other officer’s state- 
ments were not hearsay as they only laid a 
foundation for the arresting officer's 
reasons for questioning the defendants. 

The rationale in Walling presents the 
thinnest reasoning of the cases reviewed 
for this article. Virtually any out-of-court 
statement can serve as a foundation for 
some other fact. Permitting evidence to be 
admitted on that basis then appears to bea 
lame justification. 

As Justice Marshall explained in 
Anderson v. United States, 417 U.S. at 
220, the primary reason for excluding hear- 
say arises out of the lack of a meaningful 
opportunity to cross-examine the declar- 
ant. The Florida Supreme Court also has 
observed that hearsay is excluded because 
the declarant does not testify under oath 
and the trier of fact cannot observe the 
declarant’s demeanor. Breedlove, 413 
So.2d at 6. None of these purposes is 
served if the truth of the matter is not the 
issue addressed. 


Verbal Acts 

The Verbal Act Doctrine is a specialized 
part of the same concept. Verbal acts are 
statements which define the legal rights of 
the parties.2 If a witness relates that a 
declarant called the plaintiff a “bastard,” 
the statement would be admissible as a 
verbal act in a slander trial since its legal 
significance arises out of its injury, not its 
truth. If the same witness quotes the same 
speaker making the same statement in a 
paternity trial or during a will contest, it 
would be hearsay if offered to prove 
legitimacy and should be excluded unless 
subject to an exception. 

Whether a statement will be a verbal act 
depends on the issue addressed by it. In 
Lombardi v. Flaming Fountain, Inc., 327 
So.2d 39 (Fla. 2d DCA 1976), defendants 


accused plaintiffs of thievery in voices loud 
enough to be heard by others. The trial had been published to the third parties was 
court excluded plaintiffs’ testimony re- dependent on the credibility of the third 
garding the content of slanderous remarks __ parties, the out-of-court declarants, which 
as related by third parties. On appeal, the could not be established by plaintiffs’ 
court held that plaintiffs’ testimony had testimony. 

been properly excluded since it attempted The slanderous remarks were not hear- 
to relate what third parties said they heard say though when quoted from the mouths 
of the slanderous remarks. Thetruth ofthe of the defendants since they were verbal 
matter asserted in that case was whether acts. The appellate court held that the 
the slanderous statements had been pub-_ element of publication could be estab- 


lished to the third parties. Whether they 


Professor Philip E. Heckerling, Director of the 
University of Miami's Institute on Estate Planning, 
passed away on November 30, 1983. 

The people of Matthew Bender & Co. are deeply 
saddened by the passing of Philip Heckerling. As the 
publisher of the University of Miami Law School's 
Institute on Estate Planning we worked closely with 
Phil. We discovered that Phil knew estate planning and 
its practitioners like no one else in the profession. He 
organized and developed the Miami Institute and was 
one of the founders of estate planning as a profession. 
The Miami Institute is the premier estate planning 
institute and Phil Heckerling was the moving force 
behind the Institute's creation and brilliant, on-going 
success. Estate planners everywhere have suffered a 
great loss in Phil's passing. 

Even more important, with Phil Heckerling’s 
death we lost a friend who was a complete human 
being. Over a cup of coffee, Phil Heckerling could talk 
five and five powers, rank the top ten jazz saxophonists, 
and explain why being born in the Bronx was better 
than being born in Brooklyn. We shall miss Phil 
Heckerling and we shall remember him. 


E.D. Fiore, Jr. 
Vice President, Editorial 
Matthew Bender & Co., Inc. 
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lished circumstantially by testimony show- 
ing that the defendants accused plaintiffs 
of thievery when they could be heard by 
third parties. The case was reversed for 
failure to consider the circumstantial value 
of the plaintiffs’ testimony in directing a 
verdict against them. 

The verbal act doctrine arises in many 
other contexts. Words of offer or accept- 


ance in a contract case, for example, con- 
stitute substantive acts pertinent to the 
formation of a legal agreement. Such 
words address the act of offer or accept- 
ance, not the truth of the words spoken. 
Thus, they are not hearsay. 


Verbal Parts of Acts 
The verbal parts of acts doctrine also in- 
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volves the legal effect of words, not their 
truth. Unlike verbal acts, verbal parts of 
acts are admitted to give meaning to am- 
biguous conduct. 

The delivery of money, for example, can 
be for the purpose of bestowing a gift, 
tendering a bribe, making a loan, establish- 
ing an escrow, or paying a debt. Where the 
accompanying words define the intent 
when intent is an issue, they will not be con- 
sidered hearsay. 

Wigmore‘ attaches four limitations to 
the use of out-of-court declarations as 
verbal parts of acts: 

1. The conduct shown by the words 
must be independently material to the 
issue. 

2. The conduct itself must be equivocal. 

3. The words must give legal signifi- 
cance to the conduct. 

4. The words must accompany the con- 
duct. 

Only Wigmore’s first limitation requires 
explanation. The conduct must pertain 
directly to the issues.5 In United States v. 
Day, 591 F.2d 861 (D.C. Cir. 1978), a 
murder victim gave a piece of paper with 
the name and telephone number of the 
accused to a witness. The victim told the 
witness to call the police if the victim did 
not return home before a certain time the 
next day and to provide details of the vic- 
tim’s dispute with the accused. The govern- 
ment attempted to introduce the victim’s 
directions to contact the police if he did not 
return home as being the verbal part of de- 
livering the piece of paper to the witness. 
The trial court rejected the evidence and its 
holding was affirmed. The circuit court 
held that the words “take this slip” would 
have satisfied the first part of Wigmore’s 
test, but that the directions given by the 
victim were not “subsidiary and appur- 
tenant” to the conduct. Wigmore’s first cri- 
terion, then, apparently contains two 
concepts. First, the conduct must be rele- 
vant to an issue in the case. Second, the 
words must illuminate the conduct and 
nothing else. See, Day, 591 F.2d at 881- 
882. 


Words as Notice 

A frequent issue in which the truth of the 
matter is not an issue occurs when the 
words impart notice. In Gibbs v. State 
Farm Mut. Ins. Co., 544 F.2d 423 (4th Cir. 
1976), a letter from the tortfeasor’s father 
to his insurance company was admitted to 
show State Farm had received notice of its 
ability to settle for far less than the even- 
tual verdict. 

In United States v. Gavagan, 280 F.2d 


319, 329-330 (Sth Cir. 1960), the govern- 
ment objected to testimony of a caller to 
the Coast Guard regarding a sinking ship. 
The witness related what he heard the 
caller tell the Coast Guard. It was not 
hearsay and it was admitted. 

In Great Lakes Gas Trans. Co. v. 
Grayco Constructors, Inc., 506 F.2d 498 
(6th Cir. 1974), cert. denied 420 U.S. 947 
(1975), the same reasoning was applied toa 
letter which addressed an ultimate issue in 
the case. The plaintiff entered into a con- 
tract with the defendant construction com- 
pany to build a pipeline. Portions of it later 
ruptured, giving rise to the suit. Plaintiff 
introduced a letter from a government 
official which contained his opinion on the 
cause of the rupture and which supported 
plaintiff's contentions. The letter was 
admitted over objection to establish notice 
from the government for plaintiff to re- 
strict its operating pressure on the pipe- 
line, but not to establish the reason for the 
rupture. Instead, the letter showed that 
plaintiff tried to mitigate its damages. 

The opinion did not note whether the de- 
fendant argued against admission on the 
basis that the letter’s probative value was 
substantially outweighed by its potential 
for prejudice under Fed.R.Evid. 403.6. 
Such an argument should be raised under 
similar circumstances since the out-of- 
court statement had a devastating impact 
on defendant’s position, notwithstanding 
the trial court’s limiting instruction. 


Words Showing Effect on Listener 

Out-of-court statements sometimes may 
be admissible for the probative value they 
have on the /istener’s state of mind. This 
category of statements does not bear on the 
declarant’s state of mind, which is subject 
to a hearsay exception under Fed.R.Evid. 
803(3) and F.S. §90.803(3) (1981). 

In Brown v. State, 299 So.2d 37 (Fla. 4th 
DCA 1974), cert. denied 310 So.2d 740 
(1975), the defendant raised the entrap- 
ment defense and attempted to support it 
with statements made to him by a confi- 
dential informant. The trial court excluded 
the statements as hearsay. The conviction 
was reversed since the effect of the state- 
ments on defendant’s state of mind, not 
their truth, was the matter asserted.’ 

In Breedlove, the effect on the defend- 
ant’s state of mind also permitted the ad- 
mission of out-of-court statements for a 
contrary purpose. In Breedlove, the inves- 
tigating officer was permitted to relate 
statements made by the defendant’s 
mother and brother to show their effect on 
the defendant during a police interview. 


Thus, the state was able to place before the 
jury the statements that the defendant had 
posession of items taken from the victims’ 
residence and that his clothes were 
bloodied without calling the defendant’s 
mother or brother. The trial court’s limit- 
ing instructions regarding the relevancy of 
the objectionable statements was sufficient 
to avoid reversible error. 

A familiarity with the specialized appli- 
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Survey of scientific 
technical literature 
Legislative history analy 


cations set forth above is not nearly as im- 
portant as a command of the principle that 
the truth of the matter be the issue 
addressed. A command of the principle 
will serve well after the specialized contexts 
are forgotten. 


Procedural Considerations 
Three procedural matters deserve men- 
tion when out-of-court declarations are in- 
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troduced for something other than their 
truth. These procedural matters must be 
borne in mind for the exclusion or admis- 
sion of the statements to be an effective 
ground on appeal. 

First, an adequate proffer of excluded 
statements must be made for their purpose 
and significance to be evaluated on appeal. 
In United States v. Winkle, 587 F.2d 705 
(Sth Cir. 1979), cert. denied 444 U.S. 827 
(1979), the court noted that the defendant’s 
testimony was not hearsay since it was not 
offered primarily to prove the truth of the 
matter asserted, but only to contradict tes- 
timony of government witnesses. 
However, the court affirmed the defend- 
ant’s conviction on the ground that trial 
counsel failed to make an adequate proffer 
of the statements to preserve the issue for 
appellate review. 

Second, a limiting instruction must be 
requested in order to have the jury evaluate 
the statement in its proper light. The effi- 
cacy of such limiting instructions is argu- 
able since a jury’s ability to differentiate 
between permissible and impermissible 
uses of out-of-court declarations is recog- 
nized as limited. Bruton v. United States, 
391 U.S. 123 (1968). The significance of 


Robert Fraser is a sole practitioner 
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civil and criminal trial practice in state 
and federal courts. He received his 
bachelor of science in journalism from 
the University of Florida in 1970 and 
his J.D. from the University of 
Florida College of Law in 1976. 

He writes this column on behalf of 
the Trial Lawyers’ Section, David 
Goodwin, chairman, and Stephen E. 
Nagin, editor. The opinions ex- 
pressed are those of the author and 
may not necessarily comport with 
those of all section members. 


such limiting instructions, however, to an 
appellate court can be great. In Great 
Lakes Gas Transp. Co., and Breedlove, the 
appellate courts recite the limiting instruc- 
tions in some detail to show that the trial 
court attempted to have the jury evaluate 
the out-of-court statements for their true 
evidentiary value. Both cases underscore 
the need for proper instructions even 
though they probably are exercises in 
futility as far as the jury is concerned. 

Third, any given statement can have 
more than one purpose. When one purpose 
does not involve the truth of the matter, it 
can be argued in addition to a pertinent 
hearsay exception. In City of Miami v. 
Fletcher, 167 So.2d 638 (Fla. 3rd DCA 
1964), the court held that a statement by a 
truck driver that he had heard the brakes on 
a city truck had failed before the accident at 
issue was admitted as an admission by one 
of defendant’s agents, even though the 
driver had not seen an earlier brake failure. 
An argument also could be made that the 
out-of-court statement put the driver of the 
vehicle on notice of the defective brakes. 
The truth of the matter asserted would 
have had no bearing on the driver's state of 
mind in terms of his acting as a reasonable 
man. Either argument could support 
admissibility of the other driver's out-of- 
court declaration. 


Conclusion 

The question of admissibility of any 
out-of-court declaration should first focus 
on the purpose of the evidence submitted 
since the rule against hearsay has no appli- 
cation if the truth of the out-of-court 
assertion is not the matter to be proved. If 
truth is not the question, then the oppon- 


ent’s ability to cross-examine, the signifi- 
cance of the oath, and the fact-finder’s 
ability to observe the declarant are no 
longer the interests to be served. In the 
absence of those interests no reason exists 
to exclude the evidence if it is relevant. 

If the truth of the matter asserted is to be 
proved by an out-of-court statement, the 
various exceptions to the rule against hear- 
say become pertinent—but only after the 
evidentiary island between the sea of 
hearsay and ocean of exceptions has been 
explored. It is only when the purpose of a 
statement is to establish its truth and 
nothing else should hearsay exceptions be 
of consideration. On many occasions, 
exceptions to the hearsay rule will never be 
a consideration at all. BJ 


'FLA. STAT. §90.801(1)(c) (1981) and 
FED.R.EviD. 801(c) both provide: “Hearsay” isa 
statement, other than one made by the declar- 
ant while testifying at the trial or hearing, 
offered in evidence to prove the truth of the 
matter asserted. 

2C. McCormick, LAws OF EVIDENCE, at 588 
(2d ed. 1972). 

46 WIGMORE, EVIDENCE, §1772 (Chadbourn 
rev. 1976). 

56 WiGMORE, EVIDENCE, §1773 at 268, n.1., 
(Chadbourn rev. 1976). 

*FED.R.EviD. 403 provides: Although 
relevant, evidence may be excluded if its 
probative value is substantially outweighed by 
the danger of unfair prejudice, confusion of the 
issues, or misleading the jury, or by considera- 
tions of undue delay, waste of time, or needless 
presentation of cumulative evidence. FLA. STAT. 
§90.403 (1981), contains a similar provision. 

7 See also Thomas v. State, 349 So.2d 743 
(Fla. Ist D.C.A. 1977), cert. denied 354 So.2d 
987 (1977) and Flynn v. State, 351 So.2d 377 
(Fla. 4th D.C.A. 1$77). 
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Judicial Ethics 


Recusal Because of Familial 
Relationships 

This is in response to an inquiry of 
September 27, 1983. You have been 
recently appointed to fill a vacancy on the 
county court bench. Your duties would 
include hearing civil traffic infractions and 
criminal and ordinance violations arising 
throughout the county. Your wife is mayor 
of a municipality located within the 
county. You want to know whether you 
must recuse yourself in cases in which the 
municipality is a party or in which a fine 
might inure to the benefit of that 
municipality. 

Of the nine members responding to your 
inquiry, eight were of the opinion you 
should not sit on those cases. Canon 2 
commands that we not only avoid 
impropriety but also the appearance of 
impropriety. Canon 3C _ requires we 
disqualify ourselves where impartiality 
might reasonably be questioned. While it 
might be true that neither you nor your 
wife would benefit from fines collected on 
behalf of the municipality, there is the 
strong possibility the public will perceive— 
or perhaps misperceive—that there is 
something improper. 

As one member put it, when a judge 
finds himself in the situation of being 
required to exercise his discretion in 
imposing fines so as to determine the 
amount of financial benefit that will be 
gained by a particular municipality, and 
when that judge is related by a spousal or 
familial relationship to a governing officer 
of the municipality whose discretionary 
duties include the determination of how 
fine-generated funds are to be spent and 
applied, then the judge should assume that 
there may be an appearance of impropriety 
in his situation. It is the discretionary 
ability of the judge and the party to whom 
he is related to generate, channel, and dis- 
tribute public fines which may directly or 
indirectly benefit the positions of both 


parties which may be misperceived by the 
public. 

In your own situation, there are other 
judges who can deal with cases affecting 
that municipality. The administration of 


justice will not be seriously incon- 
venienced. Those considerations lead us to 
the opinion that you should not sit on cases 
involving that municipality. 

What we have said in your case, however 
might not hold true in all instances. There 
may be instances where it would be 
extremely inconvenient for the judge to 
recuse himself. There are perhaps areas in 
the state that would require another judge 
to travel long distances simply to handle 
cases arising from a small municipality. 
The situation could arise where a judge’s 
spouse held statewide office. It could not 
be said the judge in that instance should 
recuse himself where the State of Florida is 
a party. There will be instances where we 
are required to weigh the interests of 
efficient judicial administration against the 
public’s possible misperception of impro- 
priety. 

One of our members found there to be 
no impropriety from your sitting on cases 
arising traffic and municipal 
ordinance violations in the city of which 
your wife is mayor. 
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Honorary Memberships May Exploit 
Judicial Position 

After Opinion 83/5 was issued, the 
Committee on Standards of Conduct 
Governing Judges was advised of Federal 
Opinion No: 47. That opinion states in 
pertinent part: 


He must also consider whether the offer of the 
honorary membership is designed to exploit his 
judicial position. Just as a judge may not utilize 
the power and prestige of his office to persuade 
others to contribute to a charitable enterprise, 
he must be sure that the honorary membership is 
not being offered to persuade others to become 
members of the club, or lend the prestige of his 
office to advance the private interests of the 
club. 

If the club offers such memberships to a 
broader group of public servants than judges, 
i.e., legislators, clergy, etc. or, if it has a tradition 
of extending such memberships and offers them 
to all persons holding that position, there is less 
likelihood that the appearance of influencing the 
judge will arise. lf he has not previously been a 
member of the club and is not singled out for 
such treatment, he should consider carefully 
how the receipt of this gift membership may 
appear to others. The judge must be especially 
cautious in this respect, if the officers or 
directors or the members of the committee 
conferring such membership are attorneys 
practicing before him whereby the membership 
could convey the impression that some lawyers 
are in a special position to influence him. 


It was also brought to our attention that 
the Florida Supreme Court, sitting in 
conference, “consider(ed) the interpreta- 
tion by the Federal Judiciary Conference 
to be consistent with the interest and 
purpose of Canon 5C(4)(c).” 

With this additional information in 
hand, the Committee on Standards of 
Conduct Governing Judges met in Cocoa 
Beach on September 18, 1983, to discuss 
this matter. It was the consensus of a 
majority of the committee that the purpose 
of offering honorary memberships to all 
public officials or all judicial officers is to 
exploit the judicial position, to persuade 
others to become members of the club, to 
lend the prestige of the office to advance the 


99 


private interests of the club. It was the 
consensus of the majority that Opinion 
No: 47’s statement that the practice of 
offering membership to a broad group of 
public servants results in less likelihood 
that the appearance of influencing the 
judge will arise is at least a non sequitur. 
On the contrary, our experience with the 
human equation leads us to believe the 
public perception of this practice would 
lead to the conclusion that the club had 
purchased “a broader group of public 
servants than judges,” and that there was 
more likelihood the appearance of influ- 
encing a large segment of the judiciary. 

After lengthy discussion the majority of 
the members of the Committee on 
Standards of Conduct Governing Judges 
felt our original Opinion (No. 83/5) to be 
correct, despite Federal Opinion No. 47 
and the views of the Florida Supreme 
Court. Basically, we felt that a judge could 
not accept a gift if it was offered to other 
public officials. We felt that the gift was 
offered to capture the prestige, the 
goodwill, the ear of a broad range of public 
officials. 

To be distinguished are gifts, even 
expensive gifts, offered by friends. These 
can always be accepted so long as they are 
reported. It might become necessary for 
the judge to recuse himself, but the judge 
ought to recuse himself in any case if the 
friendship is a close one. Also to be distin- 


You could be a winner... 


guished are discounts, free admissions, etc. 
offered to all public employees. Obviously 
judges can take advantage of these without 
violating the canon. 


Recusal for Wife’s Employment 
by Party Coming before Judge 


This is in response to an inquiry wanting 
to know whether the judge must recuse 
himself in cases in which Legal Services 
Corporation represents a party if his wife is 
employed there. The judge also asked whe- 
ther our answer would be any different if 
her arrangement with Legal Services was 
as an independent contractor. 

The Committee on Standards of 
Conduct Governing Judges has previously 
issued a series of opinions advising judges 
there is no impropriety in their presiding 
over cases handled by the state attorney, 
public defender, or private law firms when 
their children were employed by those 
entities in some nonadvocate position. 
Those cases are controlling here. Of the 
five members of the Committee respond- 
ing, all were unanimous that the wife's 
employment presents no need for recusal. 

As to her arrangement with Legal 
Services Corporation, it makes no 
difference whether she is an employee or an 
independent contractor. BJ 

JAMES T. CARLISLE 
Chairman, Committee on Standards 
of Conduct Governing Judges 


What can you do to help a 
lawyer friend who has a 
drinking problem? 


You don’t help by just covering up 
for your friend, pretending there isn'ta 
problem. People who have alcohol 
problems can’t begin to help them- 
selves until they recognize they havea 
problem. 


You can help by honestly telling your 
friend that you are worried about what 
you see happening. Tell your friend 
how you feel about his or her drinking, 
and be very specific about situations 
and problems caused by your friend’s 
drinking. It might mean a lot coming 
from you, and might help your friend 
begin taking a hard, honest look at 
what's happening. 


And you might suggest your friend 
call our confidential, no-cost HOTLINE, 
for access to our statewide NET- 
WORK of Florida lawyers who have 
learned successful recovery from their 
own alcohol problems. We'll share 
what we've found. 


We know how your friend feels 


(813) 957-0051 
Florida Lawyers’ 
Recovery Network 
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. in the seventh annual article 
writing contest of The Florida Bar 
Journal. Articles to be considered 
will be those published in the 
Journal between May 1983 and 
March 1984. 

Awards will be presented at the 
annual convention of The Florida 
Bar in June 1984. Plaques will be 
presented to authors in two 
categories: 

e Feature articles 
e Specialized columns sponsored 
by sections of the Bar 

Members of the Journal Editorial 
Board will judge articles on basis of 


content, clarity, accuracy and use- 
fulness. 

No special entry form is needed. 
The only requirement is to submit © 
an article for review by the Editorial 
Board, and if published, it will be 
considered in the competition. 

Authors may submit articles for 
possible publication in the Journal 
by sending manuscripts not exceed- 
ing 18 double-spaced lettersize 
pages to Managing Editor, The 
Florida Bar Journal, Tallahassee, 
Florida 32301. Specialized columns 
will be submitted to the section 
editor for consideration of publica- 
tion. 


Labor Law 


by James E. Gibson 


Federal antidiscrimination statutes are 
supported by a well-developed body of 
case law and by detailed procedural guid- 
ance promulgated by the Equal Employ- 
ment Opportunity Commission (EEOC). 
In sharp contrast to the federal statutes, 
Florida’s legislative prohibitions against 
employment discrimination have evolved 
in a piecemeal and incoherent fashion; as 
such, they are characterized by inconsis- 
tencies and confusion regarding policy, 
coverage, procedure, and available relief. 
For these reasons, Florida litigants have 
overwhelmingly opted to seek redress 
under federal law.! 


Florida’s Human Rights Act of 1977 

The principal statutory vehicle for 
redressing employment discrimination un- 
der Florida law is the Human Rights Act of 
1977 (FHRA).2, The FHRA borrows 
heavily from Title VII> language and, 
probably for that reason, is regarded by 
many as Florida’s Title VII analog. That 
characterization is misleading in the sense 
that there are major differences between 
the two statutes. 

While both the FHRA and Title VII 
prohibit discrimination on the grounds of 
race, color, religion, sex or national origin, 
only the FHRA proscribes discrimination 
on the basis of age, handicap, or marital 
status. The prohibition against marital 
status discrimination is somewhat ambigu- 
ous due to the absence of legislative gui- 
dance as to what the term is intended to en- 
compass.‘ 

Until such time as the Florida Legisla- 
ture harmonizes other statutory policy 
statements concerning public sector em- 
ployment with FHRA coverage, 
anomalous results will obtain. For exam- 
ple, under present law, decisions regard- 
ing employment in state government may 
consider the color, but not the political 
affiliation, of the employee or applicant.§ 
Moreover, under existing law, it is not 


Florida’s Antidiscrimination Statutes: 
Time for Reassessment 


Because of inconsistencies and confusion over interpretation of Florida’s antidiscrimination statutes, victims 
of employment discrimination overwhelmingly prefer to litigate their claims under federal law. 


against public policy for county and mu- 
nicipal government officials to discrim- 
inate against individuals on the basis of 
age, handicap, or marital status. Further, 
these officials would not violate public 
policy by discriminating solely on the basis 
of an individual’s race, color, religion, sex, 
or national origin unless that individual 
also happened to be the most competent 
person under consideration.® 

The FHRA borrows heavily from Title 
VII in its recitation of proscribed employ- 
ment practices by public and private sector 
employers, employment agencies, and 
labor organizations. Retaliation against an 
employee who opposes or participates in 
the investigation of an unlawful employ- 
ment practice is prohibited under both 
Title VIl and the FHRA. Title VII does not 
require employers to give preferential 
treatment to protected group members in 
response to an imbalance between the 
number or percentage of such individuals 
in the workforce and in the available labor 
market.” Although the FHRA contains no 
comparable provision, this omission does 
not appear to be a serious deficiency. At 
such time as the courts may be required to 
deal with this “reverse discrimination” 
issue under Florida law, the relevant Title 
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VII provision will likely be afforded sub- 
stantial weight, especially in view of its 
construction by the U.S. Supreme Court.® 

Unlike Title VII, the FHRA prohibits 
discrimination against persons attempting 
to pass an examination, acquire a certifi- 
cation, or secure membership in any or- 
ganization if that examination, certifica- 
tion, or membership is a prerequisite to en- 
gaging in a “profession, occupation, or 
trade.”® Although this provision has yet to 
be interpreted by the courts, it would 
appear to reach well beyond employers, 
employment agencies, and labor organiza- 
tions in its proscription. It seems possible, 
for example, that the Florida Medical 
Association could be found in violation of 
this provision of the FHRA if it were to 
discourage or deny admission of handi- 
capped applicants. 

Relief afforded to successful claimants 
under the FHRA is equitable in nature, 
generally paralleling that available under 
Title VII. Both statutes limit the accrual 
date for back pay to no more than two years 
prior to the filing of a charge or complaint 
with the enforcement agency. Title VII 
specifically requires that the back pay 
award be reduced by amounts which were 
earned, or reasonably could have been 
earned, by the discriminatee during the 
period in question.'® The FHRA contains 
no such offset requirement. 

In addition to those administrative pro- 
cedures established by the FHRA,"! the 
Florida Commission on Human Relations 
(FCHR) has published detailed interpre- 
tive and procedural rules at Chapter 22T of 
the Florida Administrative Code. 


Equal Pay Under Florida Law 

F.S. §448.07 (1981), apparently pat- 
terned after the federal Equal Pay Act of 
1963 (EPA),'? provides that victims of 
gender-based wage discrimination may 
recover the differential between the wages 
paid and the wages which should have been 
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paid for a maximum of one year prior to 
filing suit. Additionally, an action for 
“unpaid wages” must be brought “in any 
court of competent jurisdiction by the 
aggrieved employee within six months 
after termination of employment.”3 

At best, this statutory language is 
ambiguous. First, it appears that the ag- 
grieved employee need not exhaust 
administrative remedies under the FHRA, 
but may proceed directly into the courts. 
Indeed, attempting resolution by way of 
the FHRA may be fatal to the employee’s 
ability to recover, since it is far from clear 
that a filing with the FCHR would toll the 
six-month period for bringing suit. 
Second, termination of employment is 
arguably a condition precedent to bringing 
a civil action. 

It is difficult to conceive of circum- 
stances which would cause a covered 
victim of gender-based wage discrimina- 
tion to favor F.S. 448.07 over the EPA. 
Both permit the claimant to bring a civil 
action directly without the requirement of 
exhausting administrative processes. Both 
provide for recovery of costs and 
reasonable attorney's fees by the prevail- 
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ing party. The EPA, however, permits 
back pay recovery for two years (three if 
the action is willfull), compared with a one- 
year recovery period under F.S. 448.07. 
Moreover, the successful claimant may 
recover an amount equal to the back wages 
as “liquidated damages” under the EPA; 
F.S. 448.07, by contrast, offers no such 
protection. Finally, the statute of limita- 
tions for bringing an action under the EPA 
is two years, compared with what appears 
to be a six-month period under F-.S. 
448.07. In sum, the EPA affords four times 
the filing period and four to six times the 
recovery of this Florida statute, suggest- 
ing that an attorney who persuades his or 
her client to pursue a gender-based wage 
discrimination claim under F.S. 448.07 is 
flirting with actionable malpractice. 

F.S. §725.07(1) (1981) contributes yet 
another dimension to this legislative 
labyrinth of Florida law, making it 
unlawful to discriminate on the basis of 
“sex, marital status, or race” by failing to 
provide “equal pay for equal services.” In 
stark contrast to both the EPA and to F.S. 
448.07, this statute affords a remedy for 
wage discrimination on grounds other 


than gender. It is somewhat less than clear 
why the Florida Legislature would 
impliedly permit wage discrimination on 
the basis of color, religion, national origin, 
age, and handicap. At the very least, this 
statute is inconsistent with F.S. 448.07. By 
providing punitive damages,'4 F.S. 
725.07(1) stands as an aberration to other 
state and federal law. Untroubled by this 
apparent anomaly, the First District Court 
of Appeal has held that §725.07(1) does not 
create a cause of action for denial of pro- 
motion or discharge resulting from the 
employee’s demands for equal pay; such 
retaliatory actions by the employer may, 
however, influence the court’s assessment 
of punitive damages.'S Adding further to 
the confusion, the U.S. District Court for 
the Middle District of Florida recently re- 
ferred to §725.07, rather than §448.07, as 
“Florida’s equal pay statute.”!6 


Florida’s Statutory Prohibitions 
Against Age Discrimination 

F.S. §112.044 (1981) has been referred to 
as “Florida’s Age Discrimination in Em- 
ployment Act” (FADEA) in an excellent 
article by Wayne Birschbach.'7 The 
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FADEA, which became effective in 1976, 
was generally patterned after the federal 
Age Discrimination in Employment Act of 
1967 (ADEA).'8 In this process, however, 
several substantial changes were made. 

Perhaps the most significant difference 
between the ADEA and the FADEA is 
that the ADEAprohibits age discrimina- 
tion by both public and private sector em- 
ployers; whereas, the Florida Legislature 
chose to restrict FADEA coverage to just 
public sector employers and to exempt law 
enforcement and firefighting agencies 
from the statute’s proscriptions. Ironically, 
the FADEA may have effectively constric- 
ted the scope of statutory prohibitions 
against age discrimination in Florida since 
such discrimination by public employers 
(including law enforcement and firefight- 
ing agencies) had been made unlawful in 
the state seven years prior to enactment of 
the FADEA.'® This constrictioin may be 
offset, however, by the FADEA'’s failure to 
incorporate the ADEA provision 
excluding employers with less than 20 em- 
ployees from coverage.?° 

Another major distinction between 
these Florida and federal statutes is that 
the FADEA makes age-based mandatory 
retirement of a public sector employee an 
unlawful employment practice.?! 
Birschbach described this prohibition as 
“an innovation among state-enacted age 
discrimination in employment statutes.”2? 
In this regard, the U.S. Supreme Court 
recently held that, absent a showing that 
age is a bona fide occupational qualifica- 
tion for the position in question, a state 
may not enforce its own involuntary re- 
tirement statute in derogation of the 
ADEA.?3 

The FADEA provides administrative 
remedies for aggrieved public sector em- 
ployees who are within the Career Service 


System, while requiring other public sector 
discriminatees to bring a civil action as the 
sole means of redressing the unlawful em- 
ployment practice.24 The EEOC recently 
published detailed procedural regulations 
to be followed by all public and private 
sector employees and applicants alleging 
violations of the ADEA.?5 These regula- 
tions require exhaustion of administrative 
procedures as a prerequisite to bringing a 
civil action. 

The FHRA amendments proscribing 
age discrimination took effect on July 1, 
1977, nine months after the FADEA 
became operational, further confounding 
the confusion as to procedural alternatives 
and relief available to those Florida citi- 
zens who are victims of age-based employ- 
ment discrimination. While no reported 
cases have addressed this issue, the follow- 
ing options appear to be available to dis- 
criminatees: 

1. All public and private sector em- 
ployees and applicants may seek relief 
under the ADEA; 

2. Public sector employees within the 
Career Service System have an additional 
option of appealing the challenged per- 
sonnel action to the Career Service Com- 
mission;?6 

3. Public sector employees outside the 
Career Service System have what seems to 
be an illusory alternative, granted by the 
FADEA, of bypassing administrative pro- 
cedures and proceeding directly to the 
court to obtain (potentially) both legal and 
equitable relief.?’ 

The FHRA, being a more recent expres- 
sion of the will of the people, likely con- 
trols where, as here, the two statutes are in 
conflict. In other words, the FHRA 
probably requires exhaustion of (FHRA) 
administrative remedies as a condition 
precedent to a civil action. Moreover, the 


U.S. District Court, Middle District of 
Florida has held that only equitable relief 
is available under the FHRA.?8 In sum, 
public sector employees outside the Career 
Service System would appear to have no 
greater rights than private sector em- 
ployees. To the extent that this is so, 
coverage of the FADEA is further con- 
stricted to the point where it applies only to 
public sector career service employees in 
other than law enforcement and fire- 
fighting agencies. 


Safeguarding Handicapped Workers 
in Florida 

The constitutional protection afforded 
physically handicapped workers in 
Florida?’ is implemented, for public sector 
employees, by F.S. §413.08(3) (1981).3° 
The only reported Florida case interpret- 
ing this statute! held that a county school 
board could not deny employment to a 
physical education teacher applicant 
without first offering him the opportunity 
to demonstrate whether his blindness 
‘ould preclude satisfactory job per- 
formance. 

The FHRA prohibition against 
handicap discrimination does not dif- 
ferentiate between physical and mental im- 
pairment. Unfortunately, however, the 
Florida Legislature did not follow the lead 
of the federal Rehabilitation Act of 19732 
by providing a definition of “handicapped 
individual.” 


Recommendations 

The foregoing summary of Florida anti- 
discrimination statutes has been punctu- 
ated by illustrations of a relatively high 
level of inconsistency and confusion re- 
garding policy, coverage, procedure, and 
available relief. This incoherent panoply of 
Florida statutory safeguards is not surpris- 
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ing, however, when viewed from the per- 
spective of their rather piecemeal evolu- 
tion, a perspective which helps to explain 
why Florida’s victims of employment 
discrimination overwhelmingly prefer to 
litigate their claims under federal law. 

Florida’s antidiscrimination statutes are 
in desperate need of legislative overhaul. 
The Florida Commission on Human 
Relations would appear to be the logical 
agency to staff, propose, and advocate 
needed changes. In this regard, the urge to 
offer a few, hopefully constructive, ob- 
servations, and recommendations for 
FCHR consideration is irresistible. 

The Florida Human Rights Act of 1977 
is basically a sound, commendable piece of 
legislation. It should, with appropriate 
modifications, continue to serve as the 
statutory vehicle for redressing employ- 
ment discrimination within the State of 
Florida. The definitional section of the 
FHRA should be expanded to include, ata 
minimum, guidance on what is intended 
by the legislative proscriptions against 
discrimination on the basis of “marital 
status” and “handicap.” 

Antidiscrimination policy statements, 
currently scattered throughout the Florida 
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director of Human Resource Plan- 
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statutes, should be eliminated entirely or 
modified to be consistent with the FHRA. 
If the latter option prevails, these statutes 
should cross-reference FCHR as the state 
enforcement agency. 

Discrimination complaint processing 
should be procedurally consistent through- 
out the various state agencies. Considera- 
tion should be given, for example, to trans- 
fer of this function from the Career Service 
Commission to the FCHR. 

The substantive statutes on age, 
handicap, and wage rate discrimination 
should be incorporated into the FHRA or 
amended to be consistent with and to 
cross-reference the FHRA. There is a need 
to rethink whether the wage rate discrim- 
ination proscription should follow the 
federal example and be confined to gender- 
based wage rate discrimination or 
extended to cover all protected categories. 
Florida’s intermediate position of 
extending this prohibition to race and 
marital status, while excluding its appli- 
cation from wage-based discrimination 
based on color, religion, national origin, 
age, and handicap, does not appear to be 
supportable. F.S. §725.07(1) (1981) should 
probably be repealed. 

Finally, serious reconsideration should 
be given to the issue of whether Florida’s 
antidiscrimination policy should continue 
to differentiate between public and private 
sector employment. Elimination of this 
distinction would remove a substantial 
amount of the confusion and inconsistency 
which shrouds current state policy. One of 
the major shortcomings of the FADEA, in 
contrast to the ADEA, is that the Florida 
Legislature restricted its applicability to 
public sector employment. Moreover, 
there is little defensible justification for the 
wholesale exclusion of law enforcement 
and firefighting agencies from the pro- 
scriptions of the FADEA. It is one thing to 
levy age restrictions on designated 
“essential” positions which involve 
considerations of public safety. It is quite 
another to deny FADEA protection to ad- 
ministrative and other “nonessential” 
agency employees. 

The rethinking, restructuring, and con- 
solidation of Florida’s antidiscrimination 
statutes promises to be a difficult task. At 
the same time, however, it would appear to 
be an attainable goal and one which would, 
as in several other areas of the law, elevate 
Florida to the status of a role model for 
other states and the federal government in 
this important area of human endeavor. Bi 


'As an example, only one reported case has 
construed FLA. STAT. §112.043 (1981), a prohibi- 
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tion against age discrimination which became 
law in 1969. Ridaught v. Division of Florida 
Highway Patrol, 314 So.2d 140 (Fla. 1975). 
Florida’s Age Discrimination in Employment 
Law has not been subjected to judicial scrutiny 
since its enactment in 1976. FLA. STAT. §112.044 
(1981). 

2FLA. STAT. §§23.161-23.167 (1981). 

3Title VII of the Civil Rights Act of 1964, 42 
U.S.C. §§2000e - 2000e-17 (Supp. IV 1980). 

4J. Alley, Marital Status Discrimination: An 
Amorphous Prohibition, 54 FtaBJ. 217 
(1980). 

SFLA. STAT. §110.105(2) (1981). 

®FLA. STAT. §112.042(1) (1981). 

742 U.S.C. §2000e-2(j) (Supp. IV 1980). 

*United Steelworkers of America v. Weber, 
443 U.S. 193 (1979). 

9FLA. STAT. §23.167(5) (1981). 

1042 U.S.C. §2000e-5(g) (Supp. IV 1980). The 
employer’s backpay liability may be tolled, 
however, by offering a position or promotion to 
the discriminatee. Ford Motor Co. v. EEOC, 
102 S.Ct. 3057 (1982). 

"FLA. STAT. §§23.167(10)-(14) (1981). 

1229 U.S.C. §206(d) (Supp. IV 1980). 

'SFLA. STAT. §448.07(3) (1981). 

4FLA. STAT. §725.07(2) (1981): 

“Any violation of this section may be brought in 
the courts of this state by the individual upon 
whom the discrimination has been perpetrated 
in a civil action, and said individual shall be 
entitled to collect, not only compensatory 
damages, but, in addition thereto, punitive 
damages and reasonable attorney fees for a vio- 
lation of this section.” (emphasis supplied) 

'SRaulerson v. General Finance Corp., 350 
So.2d 1111 (Fla. Ist D.C.A. 1977). 

'6Bennett v. Southern Marine Management, 
531 F.Supp. 115, 116 (M.D. Fla. 1982). 

Birschbach, Florida Age Discrimina- 
tion in Employment Act—A Cautious First 
Step, 51 FLa.B.J. 445 (1977). 

1829 U.S.C. §§621-34 (Supp. IV 1980). 

'9FLA. STAT. §112.043 (1981). 

2029 U.S.C. §630(b) (Supp. IV 1980). 

2UFLA. STAT. §112.044(3)(a)(1) (1981). 

22 Jd. note 17 supra at 446. 

23EEOC v. Wyoming, __U.S.__, 103 S.Ct. 
1054 (1983). 

24FLA. STAT. §112.044(4) (1981). 

25Final Procedural Regulations; Age Dis- 
crimination in Employment Act, 48 Fed. Reg. 
138 (1983) (to be codified at 29 C.F.R. §1626 et 
seq.). 

26FLA. STAT. §110.227 (1981). 

27FLA. STAT. §112.044(4) (1981). 

2*Note 16 supra. 

29FLa. Const. art. I, §2 (1981). 

30 FLA. STAT. §413.08(3) (1981): 

“It is the policy of this state that the deaf, blind, 
visually handicapped, and otherwise physically 
disabled shall be employed in the service of the 
state or political subdivisions of the state, in the 
public schools, and in all other employment 
supported in whole or in part by public funds, 
and no employer shall refuse employment to the 
deaf, blind, the visually handicapped, or the 
otherwise physically disabled on the basis of the 
disability alone, unless it is shown that the 
particular disability prevents the satisfactory 
performance of the work involved.” (emphasis 
supplied) 

3'Zorick v. Tynes, 372 So.2d 133 (Fla. Ist 
D.C.A. 1979). 

3229 U.S.C. §§701-795(i) (Supp. IV 1980). 
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Tax Law Notes 


“Substantial Economic Effect” Under the New 


Partnership Regulations 


This first of a two-part article focuses on the capital account analysis which determines whether an allocation 
has economic effect. The second part to be printed in the March issue will address additional requirements of 


the allocation. 
Part I 


Section 704(b) of the Internal Revenue 
Code, as amended by the Tax Reform Act 
of 1976, provides that an allocation of 
partnership income or loss, or item 
thereof, is invalid for tax purposes unless 
the allocation is in accordance with the 
partners’ interests in the partnership or has 
“substantial economic effect.”! The legisla- 
tive history of the 1976 Act states that an 
allocation has substantial economic effect 
if the allocation may actually affect the 
dollar amount of the partners’ share of the 
total partnership income or loss, inde- 
pendent of tax consequences, and provides 
that this determination requires an exam- 
ination of how the allocation is treated in 
the partners’ capital accounts for financial 
(as opposed to tax) accounting purposes 
(the “capital account analysis”).? 

The primacy of the capital account 
analysis, which had its genesis in the Tax 
Court decision in Stanley C. Orrisch,3 has 
been confirmed by the Department of 
Treasury in recently-issued proposed regu- 
lations (the “Proposed Regulations”) in- 
terpreting the meaning of substantial 
economic effect.4 

The Proposed Regulations provide that 
an allocation can satisfy the requirements 
of §704(b) in one of three ways.$ First, an 
allocation is valid if it has substantial eco- 
nomic effect in accordance with the capital 
account analysis enunciated in the Regu- 
lations. Second, an allocation is valid if the 
partners can show that, taking into 
account all facts and circumstances, the 
allocation is in accordance with the 
partners’ interests in the partnership. 
Finally, an allocation is valid if it is deemed 
to be in accordance with the partners’ 
interests in the partnership under a set of 
special rules concerning allocations of tax 
credits, percentage depletion, and loss and 
deduction attributable to nonrecourse 
debt and allocations where there are dis- 
parities between tax and book capital ac- 
counts (the “special rules”). If an alloca- 
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tion of income or loss fails to satisfy one of 
these three tests, then the income or loss 
will be reallocated in accordance with the 
partners’ interests in the partnership as de- 
termined according to the rules set forth in 
the Proposed Regulations.® 

This is the first part of a two-part article 
on the substantial economic effect test. The 
first part will provide an overview of the 
Proposed Regulations and focus on the 
capital account analysis enunciated in the 
Proposed Regulations to determine 
whether an allocation has economic effect. 
The second part will address the require- 
ment that the economic effect of an alloca- 
tion must be “substantial,” the determina- 
tion of the partners’ interests in a partner- 
ship, and the set of special rules under 
which an allocation is deemed to be in ac- 
cordance with the partners’ interests in a 
partnership.’ 


Substantial Economic Effect 

Under the Proposed Regulations, the 
determination of whether an allocation has 
substantial economic effect involves a two- 
part test.* First, the allocation must have 
economic effect. Second, the economic 
effect must be substantial. A discussion of 
the economic effect test follows. The re- 


quirement that the economic effect be sub- 
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stantial will be discussed in the second part 
of the article.? 

The Proposed Regulations state that, as 

a general principle, in order to have 
economic effect, an allocation must be 
consistent with the underlying economic 
arrangement of the partners: 
Thus, the partner to whom an allocation is made 
must receive the economic benefit or bear the 
economic burden or risk associated with the 
allocation. An allocation to a partner can have 
economic effect only if, in the event there is an 
economic benefit or economic burden which 
corresponds to the allocation, the allocation will 
actually affect (to the same extent) the dollar 
amount received by such partner.!® 

The Proposed Regulations then eluci- 
date this general principle by imposing a 
specific set of requirements (the “mechani- 
cal rules”) that must be satisfied in order 
for an allocation to have economic effect. 
The mechanical rules, which constitute the 
Treasury’s interpretation of the capital ac- 
count analysis, are as follows: 

(a) The allocation must be reflected as 
an appropriate increase or decrease in the 
partner's capital account (as described in 
the Regulations); 

(b) Liquidation proceeds must, through- 
out the term of the partnership, be dis- 
tributed in accordance with the partners’ 
capital account balances; and 

(c) Any partner with a deficit in his 
capital account following the distribution 
of liquidation proceeds must be required to 
restore the amount of such deficit to the 
partnership, which amount must be 
distributed to partners in accordance with 
their positive capital account balances or 
paid to creditors." 

It bears emphasizing that, if the mechan- 
ical rules are not satisfied, an allocation 
does not have economic effect and, there- 
fore, will be valid only if the allocation is in 
accordance with the partners’ interests in 
the partnership or is deemed to be so under 
the set of special rules. '? 
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Capital Account Rules 

The touchstone of the capital account 
analysis contained in the Proposed Regu- 
lations is the partners’ capital accounts. 
For purposes of the Proposed Regula- 
tions, the capital accounts used in deter- 
mining whether the economic effect test is 
satisfied are the capital accounts which, 
under the terms of the partnership agree- 
ment, govern the underlying economic ar- 
rangement of the partners.'3 And, most 
importantly, an allocation cannot have 
economic effect unless the governing 
capital accounts of the partners follow tax 
accounting principles.'* This requires that 
the capital accounts generally must be 
credited and debited as follows: 

First, a partner's capital account must be 
credited with (a) the cash and the adjusted 
basis (not fair market value) of property 
contributed to the partnership (net of lia- 
bilities assumed by the partnership and lia- 
bilities to which such contributed property 
is subject) and (b) his distributive share of 
partnership income (including income 
exempt from tax) and gain (or item 
thereof). Second, a partner’s capital ac- 
count must be debited with (i) the cash and 


1 5+ reasons why ACC L 
-U be your corporate 


the partnership’s adjusted basis of 
property distributed to him (net of liabili- 
ties assumed by such partner and liabilities 
to which such distributed property is 
subject), (ii) his distributive share of part- 
nership loss and deduction (or item 
thereof), and (iii) his distributive share of 
expenditures of the partnership described 
in §705(a)(2)(B)."5 

The requirement that the partners’ 
capital accounts be maintained in ac- 
cordance with tax accounting principles is 
unfortunate because it does not reflect 
commercial reality. While most tax shelter 
limited partnerships maintain their capital 
accounts substantially in accordance with 
tax accounting principles (probably 
because tax shelter limited partnership 
agreements are drafted by tax attorneys), 
few commercial partnerships do. Nonethe- 
less, no distinctions are made in the Pro- 
posed Regulations, and commercial part- 
nerships therefore will generally be re- 
quired to maintain their capital accounts 
according to tax accounting principles. 
Perhaps as an accommodation to com- 
mercial partnerships, however, the Pro- 
posed Regulations do contain four excep- 


* Quality and reliability proven over 25 years of service © 


* 2-HOUR SERVICE Available (Additional Charge) © 
* NEXT DAY DELIVERY available almost meeenere 


in Florida (Additional Charge) 


* Minutes and bylaws printed on 25% | rag 
* State Sales and Use Tax form and | 


addressed envelope in each kit 


envelope in each kit 


* Custom stock certificate 
printing facilities 


* Special Border 
Certificates 


ACC 


INDUSTRIES, Inc. 
121 S.E. 1st Street, Miami, Florida 33131, (305) 358-2571 


* TOLL FREE CALLING from 
anywhere in Florida: 1-800-433-2571 


* Exclusive complete Corporation Preparation 
and Filing Service (we call it TIPS®) 

includes preparation and typing of articles, hand filing with 

secretary of state, receipt of certified copy with charter number 

and date, and delivery of all items to attorney. 


tions to the strict tax accounting prin- 
ciples.'* 

First, even if capital accounts are not 
maintained in accordance with strict tax 
accounting principles (or capital accounts 
do not govern the distribution of liquida- 
tion proceeds), the capital account rules 
will be deemed satisfied if the agreement 
among the partners would in all cases 
produce the same results as under tax 
accounting principles (the “capital account 
equivalence rule”).'7 The capital account 
equivalence rule is illustrated in Part (ii) of 
Example 16 in the Proposed Regula- 
tions.'® In the example, liquidation pro- 
ceeds are not to be distributed according to 
capital account balances, and the 
allocation and distributions may result in 
one partner having a deficit balance in his 
capital account. The example concludes, 
however, that if each partner is liable to 
restore to the partnership any deficit in his 
capital account (as would be the case for 
general partnerships under some state 
partnership laws), then the capital account 
equivalence rule would be satisfied.!9 

The capital account equivalence rule 
may prove to be of little practical benefit. 


should 
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The rule requires that the agreement 
among the partners must in all cases (irre- 
spective of the economic performance of 
the partnership) produce the same result as 
the capital account rules. It would be rare 
for a partnership that does not maintain its 
capital accounts according to tax account- 
ing principles to produce the same result in 
all cases. 

The second exception to the capital 
account rules applies where there has been 
a sale or exchange of a partnership 
interest.2° Generally, upon the sale or ex- 
change of a partnership interest, the capital 
account of the transferor partner which is 
attributable to such interest will carry over 
to the transferee partner.?4 However, in 
some cases, special adjustments must be 
made to the capital accounts.?? First, if the 
sale or exchange causes a termination of 
the partnership within the meaning of §708 
(b)(1)(B), the capital accounts of the 
partners must govern the constructive 
liquidation of the partnership under 
Treasury Regulation §1.708-1(b)(1)(iv), 
and upon constructive reformation of the 
partnership the capital account of each 
partner must be redetermined in accord- 
ance with the Regulations.?3 Second, in the 
case of a nonterminating sale or exchange 
of an interest in a partnership which has a 
§754 election in effect, the partner who 
receives the benefit or detriment of the 
special basis adjustment under §743 may, if 
authorized under the partnership agree- 
ment, make a corresponding adjustment to 
his capital account.?4 

The third exception to the capital 
account rules applies to in kind distribu- 
tions made in liquidation of a partner- 
ship.25 Under the exception, unsold part- 
nership property which is to be distributed 
to the partners may be valued to determine 
the gain or loss which would have resulted 
if the property were sold, and the govern- 
ing capital accounts of the partners may be 
adjusted to reflect how such gain or loss 
would have been allocated if such property 
had been sold at the assigned value.?¢ 
These adjustments to capital accounts will 
not invalidate any other allocations, so 
long as partnership property is distributed 
in accordance with the partners’ capital 
account balances; the values assigned to 
the property for purposes of the adjust- 
ments are also used in making the distribu- 
tion; and the assigned values are reason- 
able and can be supported by the partner- 
ship. 

The fourth exception to the capital 
account rule applies to oil and gas proper- 
ties and will not be discussed herein.?7 


The importance of properly maintaining 
capital accounts cannot be overempha- 
sized. It also bears repeating that the 
capital accounts used to determine 
whether an allocation has economic effect 
are the capital accounts which, under the 
terms of the partnership agreement, 
govern the underlying economic 
arrangement of the partners.?8 Therefore, 
the agreement among the partners should 
define the partners’ capital accounts, and 
The definition should follow the require- 
ments of the Proposed Regulations.”9 
Failure to define capital accounts properly 
in the partnership agreement would be 
tantamount to committing a foot fault. 


Economic Effect—The Mechanical 
Rules 

As stated above, under the Proposed 
Regulations, an allocation has economic 
effect only if the mechanical rules are satis- 
fied.3° In general, the determination of 
whether an allocation has economic effect 
is made at the end of the partnership's 
taxable year.5! However, the Proposed 
Regulations contain a deemed distribution 
rule designed to prevent partnerships from 


deferring distributions until after year-end 
solely to avoid the creation of a deficit ina 
partner’s capital account.32 Under the Pro- 
posed Regulations, any cash and property 
held by the partnership at year-end which 
there is a “reasonable expectation” will be 
distributed to a partner before a corre- 
sponding increase in the partner’s capital 
account, will be treated as having been 
distributed to such partner on the last day 
of the partnership’s taxable year.33 The 
Proposed Regulations list the following 
factors to be considered in determining 
whether such “reasonable expectation” 
exists: the terms of the partnership agree- 
ment, the partnership’s historical practice 
concerning distributions, and the expected 
working capital needs of the partnership.*4 

The year-end determination of whether 
an allocation has economic effect can, in 
certain cases, result in a valid allocation 
even if the partners are not required to 
restore the amount of any deficit in their 
capital accounts. An allocation to a part- 
ner which does not create a deficit in his 
capital account is valid even though such 
partner is not required to restore the 
amount of any deficit to the partnership 
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(provided the other requirements of the 
Proposed Regulations are satisfied).55 On 
the other hand, the requirement that liqui- 
dation proceeds must be distributed in ac- 
cordance with capital account balances 
may be satisfied only if the partnership 
agreement so provides throughout the 
term of the partnership. Thus, an alloca- 
tion during a taxable year in which the 
agreement among the partners provides 


for liquidation proceeds to be distributed 
in a manner other than according to capital 
account balances does not have economic 
effect, even if the partnership is not liqui- 
dated and even if the partnership agree- 
ment is later amended to provide for the 
distribution of liquidation proceeds 
according to capital account balances.*¢ 
If an allocation results in the creation of 
a negative balance in a partner’s capital 


directly with lawyers. 


balance sheet. 


AROUND 


AOS President Paul Natale, Vice Presidents Bruce Lanier and John Stout 


Experience — 60 years worth. And much of that time working 


On simplifying accounting procedures. Streamlining case files. Preparing complex 
legal forms. We know your specific problems. And ways to solve them. 

That’s why we carry Vector Graphic hardware and Lawtomation software. Both 
are invaluable at organizing law firms and saving you thousands of dollars in the process. 

With backgrounds like ours, we think that choosing the best word and data 
processing company for your needs is an open and shut case. We're uniquely prepared 
to talk to. you on your level. About your practice. Your caseload inventory. Your 


Come to one of our two convenient locations today. Or call collect. We'll be 
happy to plead our case. Personally. Professionally. Persuasively. 
Automated Office Systems — “Where Experience Counts.” 


AUTOMATED OFFICE SYSTEMS 


5440 Mariner Street Tam 
(813) 877-8204 (Tampa). (813) 895-3684 (St. Petersburg) 


1950 lee Road Suite 115 Winter Park, Florida 32789 
(305) 629-0349 


, Florida 33609 


THE FLORIDA BAR JOURNAL/FEBRUARY 1984 


account and such partner is not required to 
restore the amount of such deficit to the 
partnership, that portion of the allocation 
that does not create the deficit balance will 
have economic effect and only the portion 
that results in a negative balance will be 
invalid; the Proposed Regulations clearly 
contemplate partially valid allocations.%’ 
But a later amendment to the agreement 
among the partners which requires a 
partner to restore the amount of a deficit in 
his capital account will not retroactively 
validate the allocation. If an allocation of 
income or loss does not have economic ef- 
fect, the income or loss generally is real- 
located among the partners in accordance 
with their interests in the partnership; 
invalid allocations are not suspended.*8 


Examples 

The Proposed Regulations contain a set 
of 19 examples which illustrate the appli- 
cation of §704(b) requirements. 

The mechanical rules are illustrated in 
example 1.39 In the example, A and Bform 
a general partnership with cash contribu- 
tions of $40,000 each, which are used to 
purchase depreciable property at a cost of 
$80,000. The partnership agreement pro- 
vides that A and Bwill have equal shares of 
taxable income or loss (exclusive of the 
cost recovery deduction) and cash flow and 
that all cost recovery deductions are to be 
allocated to A. The agreement further pro- 
vides that capital accounts will be main- 
tained in accordance with the Proposed 
Regulations. The validity of the alloca- 
tions depends on whether liquidation 
proceeds are to be distributed according to 
capital account balances. In part (i) of 
example |, each partner is entitled to equal 
distributions upon liquidation regardless 
of capital account balances. The example 
further assumes that in the partnership’s 
first taxable year it recognizes no taxable 
income or loss except for a $20,000 cost 
recovery deduction which is allocated 
entirely to A. The partners’ capital 
accounts would appear as follows: 


A B 
Contributions $40,000 $40,000 
Less cost recovery 


deduction 
End of year one 


(20,000) 
$20,000 $40,000 

If the partnership were to sell its proper- 
ty for $60,000 (its book value) after the end 
of year one, the partnership: were to be 
liquidated, and the proceeds were to be 
distributed equally, after the distribution 
A would have a negative balance in his 
capital account and B would have a corre- 
sponding positive balance as follows: 


= = 
a 
= 
== 


A B 
Contributions $40,000 $40,000 
Less cost recovery 
deduction (20,000) — 


End of year one 


$20,000 $40,000 
Gain or loss on sale of 


property -0- -0- 
Liquidation 
Distribution (equal) (30,000) (30,000) 
($10,000) $10,000 


The example states that the allocation of 
the entire $20,000 cost recovery deduction 
to A lacks economic effect because A does 
not bear the full risk of loss represented by 
the deduction.“ 

Part (iii) of example | illustrates the rule 
that the economic effect of an allocation is 
generally determined at year-end. The facts 
in the example are the same as those stated 
above, except that liquidation proceeds 
are, throughout the term of the partner- 

ship, to be distributed in accordance with 
_ the partners’ capital account balances, but 
following liquidation no partner is required 
to restore the amount of any deficit in his 
capital account. The example concludes 
that the allocation in year one of the full 
$20,000 cost recovery deduction to A has 
economic effect because the allocation 
does not create a deficit in A’s capital 
account.‘! 

Part (iv) of example | illustrates a par- 
tially valid allocation. The facts are the 
same as in part (iii), except in year two the 
partnership again recognizes no income or 
loss except for a $25,000 cost recovery 
deduction which is allocated entirely to A. 


A B 
Capital account at be- 
ginning of yeartwo $20,000 $40,000 
Less cost recovery 


deduction (25,000) = 
Capital account at end 
of year two ($5,000) $40,000 


If the property were sold after the end of 
year two for $35,000 (its book value), the 
$35,000 proceeds would be distributed en- 
tirely to B. However, since B, not A, bears 
the economic burden or risk of $5,000 of 
the $25,000 cost recovery deduction, that 
portion must be allocated to B. The 
example concludes that the allocation of 
$20,000 of the $25,000 deduction to A, 
however, has economic effect because A 
bears the economic burden or risk 
associated with that portion of the deduc- 
tion.42 In sum, for an allocation of loss toa 
partner in excess of his capital contribu- 
tion to have economic effect, the partner 
must be willing to bear the economic 
burden or risk associated with the deduc- 
tion. 

Example 16 is particularly significant 
because it describes a typical real estate 


joint venture.43 In the example, KG and 
HS form a limited partnership for the 
purpose of purchasing and operating an 
apartment building. HS, the limited 
partner, contributes cash in the sum of 
$990,000 and KG, the general partner, 
contributes cash in the sum of $10,000 and 
agrees to perform various services on 
behalf of the partnership. The agreement 
between the partners provides that (1) cash 
will be distributed first to HS until such 
time as he has received the amount of his 
original capital contribution, next to KG 
until he has received the amount of his 
original capital contribution, and there- 
after equally between them; (2) income and 
loss will be allocated 99 percent to HS and 
one percent to KG until such time as HS 
has received the amount of his original 
capital contribution and thereafter will be 
allocated equally between them; and (3) 
upon the sale of the apartment building, 
gain or loss on the sale (after distributing 
sales proceeds so that the partners have re- 
ceived, in the aggregate, distributions 
equal to their original contributions) is 
allocated in a manner which will (to the 
extent possible) equalize the partners’ 
capital account balances. 

Capital accounts are maintained in 
accordance with the capital account rules, 
but liquidation proceeds are not to be 
distributed in accordance with capital 
account balances, and neither partner is 
required to restore any deficit balance in 
his capital account. The example con- 
cludes that the allocations do not have 
economic effect because the liquidation 
proceeds are not to be distributed in ac- 
cordance with capital account balances 
and the allocations and distributions may 
result in HS having a deficit balance in his 
capital account following liquidation that 
he is not required to restore.‘ 


Summary 


The Proposed Regulations state that 
they are effective generally for partnership 
taxable years beginning after 1983.45 
However, the Proposed Regulations cau- 
tion that the capital account analysis as 
enunciated by the Proposed Regulations is 
generally applicable for partnership 
taxable years beginning after 1975.4 
Therefore, practitioners should consider 
reviewing existing partnership agreements 
for compliance with the mechanical rules. 

Under the Proposed Regulations, an 
allocation of partnership income or loss, or 
item thereof, generally will have economic 
effect only if the allocation satisfies the 
mechanical rules, and capital accounts are 
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in accordance with tax 
accounting principles. These requirements 
have been discussed in this part of the 
article. The second part, which will be 
based on the final regulations, will address 
the additional requirement that the 
economic effect of an allocation must be 
“substantial,” the determination of a 
partner’s interest in a partnership, and the 
set of special rules under which an allo- 
cation is deemed to be in accordance with 
the partners’ interests in a partnership. As 
previously indicated,*’ the substance of the 
mechanical rules and capital account rules 
will not be modified by the final 
regulations, but the provisions of the Pro- 
posed Regulations which will be addressed 
in the second part of the article probably 
will be modified or clarified significantly 
by the final regulations. BI 


maintained 


'LR.C. §704(b). All section references are to 
the Internal Revenue Code of 1954, as amended. 


2Staff of the Joint Committee on Taxation, 
94th Cong., 2d Sess., General Explanation of 
the Tax Reform Act of 1976, 95, n.6 (1976). 


355 T.C. 395 (1970), aff'd without opinion 
(9th Cir. 1973). See also Allison v. United States, 
—___F.2d_.._ (Fed. Cir. 1983); Morton S. 
Goldfine, 80 T.C. __, No. 44 (filed May 9, 
1983); Durand A. Holladay, 72 T.C. 571 (1979), 
aff'd. 649 F.2d 1176 (Sth Cir. 1981); Joe T. 
Boynton, 72 T.C. 1147 (1979), aff'd. 649 F. 2d 
1168 (Sth Cir. 1981); Leon A. Harris, 61 T.C. 770 
(1974). 


*Proposed Regulations were published 
March 8, 1983, in the Federal Register (48 Fed. 
Reg. 9871 (1983)). See note 7, infra. 

5Prop. Reg. §1.704(b)-1(b)(1)(i). 

6 Id. The requirements of the Proposed Regu- 
lations are applicable to allocations of specific 
items of income, gain, loss, deduction, or credit 
(“special allocations”) and to allocations of 
taxable income or loss under I.R.C. §702(a)(8) 
(“bottom line allocations”). 


7At the time the first part of this article was 
written, final regulations had not been issued. 
The authors were informed by personnel from 
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the Office of Chief Counsel, Internal Revenue 
Service, that final regulations probably would 
be issued in early 1984. The authors were also 
informed that the substance of the provisions of 
the Proposed Regulations concerning the 
“economic effect” of an allocation will not be 
modified by the final regulations. However, the 
provisions of the Proposed Regulations 
concerning the “substantial” requirement, the 
determination of the partners’ interests in a 
partnership, and the special rules—especially 
the special rules concerning allocations where 
there are disparities between tax and book 
capital accounts and nonrecourse debt— 
probably will be modified or clarified 
significantly by the final regulations. The second 
part of the article will be based on the final 
regulations and, hence, will discuss the major 
differences between the Proposed Regulations 
and final regulations. See note 11, infra. 


*Prop. Reg. §1.704(b)-1(b)(2)(i). 


°The “substantial” requirement primarily 
concerns temporary allocations (such as 
allocations of cost recovery deductions that are 
to be offset by a gain chargeback) and character 
of income allocations (such as allocations of 
capital gain). 


'0Prop. Reg. §1.704(b)-1(b)(2)(ii). 


'! [d. The authors were informed by personnel 
from the Office of Chief Counsel, Internal 
Revenue Service, that the final regulations will 
clarify (c) of the mechanical rules that a limited 
deficit restoration provision may result in a 
partially valid allocation. Thus, for example, ifa 
partner is obligated to restore deficits in his 
capital account up to $200, then allocations that 
do not create a deficit in excess of $200 will 
satisfy the (c) rule. See note 35, infra, and 
accompanying text. 


"Prop. Reg. §1.704(b)-1(b)(1)(i). As will be 
explained in the second part of the article, the 
determination of the partners’ interests in a 
partnership is difficult at best, and the partners 
will bear the burden of proving that their 
interests are unequal; the Regulations provide 
that all partners’ interests are presumed to be 
equal. Therefore, except in rare cases (e.g., when 
the special rules are applicable), the agreement 
among the partners should be drafted to satisfy 
the mechanical rules. 


3 Prop. Reg. §1.704(b)-1(b)(2)(iv)(a). 
'4]d. 
Jd. 


'6The special rules contain an additional 
exception where there are disparities between 
tax and book capital accounts made in connec- 
tion with the contribution of property to a part- 
nership by a partner, the distribution of 
property to a partner, the retirement of a 
partners’ interest in a partnership, or the 
admission of a new partner. The special rules 
will be discussed in the second part of the article. 


Prop. Reg. §1.704(b)-1(b)(2)(iv)(b). 
Reg. §1.704(b)-1(b)(5). 


20Prop. Reg. §1.704(b)-1(b)(2)(iv)(c). 

"1d. 

22 Id. 

237d. 1.R.C. §708(b)(1)(B) provides that a 
partnership shall terminate if within a 12-month 
period there is a sale or exchange of 50 percent 
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or more of the total interest in partnership 
capital and profits. Upon termination, the 
partnership is deemed to have liquidated and 
distributed all its assets to the partners, and the 
partners then to have recontributed all the 
“distributed” assets to a new partnership. 


24Prop. Reg. §1.704(b)-(1)(b)(iv)(c)(1). Under 
1.R.C. §743, if the partnership has an election 
under I.R.C. §754 in effect, then upon the sale or 
exchange of a partnership interest, or the death 
of a partner, the partnership must increase or 
decrease the adjusted basis of partnership 
property by the difference between the 
transferee partner's basis for his partnership 
interest and his proportionate share of the basis 
of partnership property. 


25Prop. Reg. §1.704(b)-1(b)(2)(iv)(c)(2). 
26 Id. 

27Prop. Reg. §1.704(b)-1(b)(2)(iv)(c)(3). 
2* Prop. Reg. §1.704(b)-1(b)(2)(iv)(a). 


The definition of capital accounts should 
provide for the adjustments required by the 
mechanical rules and the adjustments required 
or permitted by the second exception to the 
capital account rules discussed in the text 
accompanying note 20, supra. 


30See note I 1, supra, and accompanying text. 
3!Prop. Reg. §1.704(b)-1(b)(2)(ii). 

32Prop. Reg. §1.704(b)-1(b)(2)(ii). 

341d. 


35 See Prop. Reg. §1.704(b)-1(b)(5), Example 
I(iii). 

36 See Prop. Reg. §1.704(b)-1(b)(5), Example 
I(ii). 

37 See Prop. Reg. §1.704(b)-1(b)(5), Example 
I(iv). 

38On the other hand, Prop. Reg. 
§1.704(b)(4)(vi) provides that if under the terms 
of the partnership agreement an allocation has 
substantial economic effect, but the terms of the 
partnership agreement are thereafter modified, 
prior allocations may be reallocated ina manner 
consistent with the modified terms of the agree- 


ment. See Prop. Reg. §1.704(b)-1(b)(5), 
Example 17(vii). 


3’Prop. Reg. §1.704(b)-1(b)(5), Example 1. 
40 ld. 

41 Jd. 

42 Id. 

43Prop. Reg. §1.704(b)-1(b)(5), Example 16. 


44 Jd. The capital account analysis, as applied 
in the commercial context of Example 16 of 
Prop. Reg. §1.704(b)-1(b)(5), might be 
described as the tail wagging the dog because it 
requires the partners to structure their eco- 
nomic arrangement according to tax accounting 
principles. This requires the partners to agree on 
a tax allocation that will produce the economic 
results among the partners that are intended. 
Thus, the draftsmen of the agreement among the 
partners must prepare pro forma income and 
expense statements (based on_ differing 
assumptions of income, loss, cash flow, etc.) so 
that the resulting allocations under the capital 
account rules will produce the economic results 
intended. This obviously will be a_ time- 
consuming and expensive endeavor. 


45 Prop. Reg. §1.704(b)-1(b)(1)(i). 
46 Td. 
47See note 7, supra. 


by Louis B. Guttmann 


Four separate and distinct estates of 
land are usually recognized: (1) the surface 
estate itself; (2) the right of support; (3) the 
minerals contained thereunder; and (4) the 
atmosphere above the land.' Until there is 
a severance of the mineral estate, the fixed 
minerals pass with the surface title, since 
the original fee embodies both the mineral 
and surface estates, and only an effective 
conveyance or reservation from a convey- 
ance will operate to sever the estates. When 
a mineral estate is severed from the surface 
estate, each estate may be encumbered, 
occupied, or transferred without any effect 
on the other. 

This principle was recognized by the 
court in P & N Investment Corporation v. 
Florida Ranchettes, Inc.2 The court found 
that when the surface estate is severed from 
the mineral estate, the mineral estate is the 
dominant estate; therefore, the owner of 
the mineral estate has the right of ingress 
and egress to explore for, locate, and 
remove minerals. This right of access was 
tempered by the requirement that the 
owner of the mineral estate could not so 
abuse the surface estate so as to injure 
unreasonably or destroy its value. Insucha 
case the mineral estate owner would be 
answerable in damages to the owner of the 
surface estate for any unreasonable injuries 
done. 

The problem in many areas outside 
Florida and within the state is that through 
the years many severed mineral estates 
have become highly fractionalized and of 
unknown value.3 Consequently, the owners 
of these severed mineral interests are often 
hard to identify and locate. In Florida, 
some have raised questions on the 
marketability of title to the surface estate 
when there are outstanding severed and 
fractionalized mineral interests and the 
appurtenant rights of entry.‘ In other states 
where there are large quantities of minerals 
such as coal, oil, and gas, these scattered 
mineral interests hamper mineral explora- 
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Dormant Minerals Statute — Do We Need It in Florida? 


This article considers the solutions of other states to the problem of fractionalized dormant severed minerals 
and analyzes the problem in light of Florida’s Marketable Record Title Act. 


tion and development. These states have 
strong public policy considerations for the 
development of known energy resources. 
Florida’s public policy considerations are 
more probably channeled toward assuring 
the marketability of title of the surface 
owner in a land development context. 
Initially, this article will consider how 
other states have sought solutions to the 
problem of fractionalized dormant severed 
minerals through legislation in the form of 
dormant mineral acts. Next this article will 
look at our own situation in light of the 
Florida Marketable Record Title Act.‘ 


Constitutionality of Act 

Dormant mineral acts set certain require- 
ments, such as registration or actual 
mineral production which, if not met ina 
specified number of years, cause the 
mineral estate to become extinguished and 
merged with the surface estate. These 
statutes have been challenged on consti- 
tutional grounds since 1977.6 In some 
instances the individual state supreme 
courts have found their particular act 
unconstitutional because of procedural due 
process violations, impairment of contract 
rights, or both. However, the United States 
Supreme Court has, in one instance, upheld 
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the constitutionality of adormant minerals 
act.’ 

These statutes can be divided into two 
general categories: (1) recordation statutes, 
which impose registration requirements on 
severed mineral interest owners, with the 
failure to record resulting in merger with 
the surface estate or forfeiture to the state; 
and (2) conventional dormant mineral 
statutes which impose specific require- 
ments, such as registration, taxation, or 
actual production that, if not satisfied ina 
set time period, will cause the mineral 
estate to be considered abandoned and will 
vest the mineral estate in the owner of the 
surface estate from which it was carved.* 

State legislatures in Minnesota,? Wis- 
consin,'? and South Dakota!! enacted the 
first type — recordation statutes — in an 
attempt to deal with their problems related 
to dormant severed mineral interests. 
Conventional dormant mineral acts have 
been enacted in Illinois,'? Indiana,'} Mich- 
igan,'4 and Nebraska.'5 These acts declare 
interests that have been unused for specific 
periods of time to be extinguished and vest 
the mineral estate with the surface owner 
unless the mineral owner records a claim of 
interest.!6 

Illinois, Michigan, and Nebraska use the 
concept of abandonment to clear titles of 
these ancient, unused mineral interests. 
Their statutes provide that when the 
severed mineral interest is unused for a 
specified number of years, it will be con- 
sidered abandoned and thereafter vested in 
the owner or owners of the surface. Indiana 
uses the term “extinguished” instead of 
“abandoned” to avoid the argument that 
failure to comply with the act should not 
imply an abandonment. 

All four conventional dormant mineral 
acts provide for preservation of the severed 
mineral interest through recordation of a 
written claim of interest in the official 
public records of the county where the 
property is located. The effect of recording 
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a claim of interest is preservation of the 
interest for the number of years specified in 
the statute. This aspect of a dormant 
minerals act is similar to our own Market- 
able Record Title Act, which requires the 
filing of notice of record to protect one’s 
claim to an interest in land during the 30- 
year period immediately following the 
effective date of the root of title.'? The 
interest may be preserved indefinitely by 
filing notices each succeeding thirty-year 
period. 

Minnesota and Wisconsin’s recordation 
statutes and the conventional dormant 
mineral acts enacted in Illinois, Indiana, 
Michigan, and Nebraska have each been 
constitutionally challenged in each state’s 
highest court. The supreme courts in 
Illinois,'® Minnesota,'? Nebraska,”” and 
Wisconsin?! declared their statutes uncon- 
stitutional in some way, but the supreme 
courts in Indiana”? and Michigan?3 upheld 
the statutes. In a five to four decision 
rendered in January 1982, the United States 
Supreme Court upheld the Indiana 
Supreme Court’s determination that the 
Indiana act was constitutional.?4 The court 
also dismissed an appeal of the Michigan 
Supreme Court’s decision upholding the 
constitutionality of Michigan’s dormant 
mineral act.25 There were a number of 
constitutional challenges to the Indiana 
dormant mineral statute, but only two of 
the arguments rejected by the court will be 
discussed here. 

The United States Supreme Court 
rejected the argument that Indiana’s act 
constituted an impermissible impairment 
of contracts and indicated that the mineral 
owner may safeguard any contractual obli- 
gations or rights by filing a statement of 
claim in the county recorder’s office. 
Finding such a minimal “burden” on 
contractual obligations is not beyond the 
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scope of permissible state action. 

The United States Supreme Court also 
faced the due process issue when consider- 
ing the constitutionality of Indiana’s 
dormant mineral interest act and noted 
that the lack of notice was the primary 
attack on the act. The argument was that 
the State of Indiana did not adequately 
notify the mineral owners of the statute’s 
legal requirements. The court rejected this 
argument stating that it is well established 
that persons owning property within a 
state are charged with knowledge of 
relevant statutory provisions affecting the 
control or disposition of such property. 
They also stated that the question whether 
a statutory grace period provides an ade- 
quate opportunity for citizens to become 
familiar with the new law is a matter on 
which the court shows the greatest defer- 
ence to the judgment of state legislatures. 


Inherent Right of Entry 

The question which usually presents 
itself in Florida involves situations in which 
there are severed mineral interests and the 
appurtenant right of entry with its effect on 
the marketability of title in the surface 
owner.” In this context the biggest imped- 
iment to the surface owner when there are 
severed minerals is the reserved or inherent 
right of entry for the purpose of mining, 
drilling, exploring, or developing for oil, 
gas, and minerals. This impediment has 
been alleviated by making the appurtenant 
right of entry specifically subject to the 
Marketable Record Title Act.?’ 


specifically excluded under the act.?* As 
previously mentioned, Florida has recog- 
The Florida Supreme Court has never 
considered the question of whether the 
Marketable Record Title Act would 
eliminate a mineral reservation prior to a 
root of title under that act. The act states 
that any person vested with an estate in 
land of record for 30 years or more shall 
have a marketable record title to such 
estate, free of all claims, except those 
nized that there can be two estates in land— 
the mineral estate and the surface estate.?9 
Under F.S. §712.05 it is not necessary for 
the owner of a marketable record title to 
file a notice to protect that title. 
Although most project that the Florida 
Supreme Court when faced with the 
question would determine that mineral 
interests prior to the root of title would be 
eliminated by a subsequent root of title by 
the holder of the surface estate in which the 
mineral interest is not mentioned in the 
deed, there is a cloud over this opinion 
because of holdings outside the State of 
Florida concerning marketable record title 
acts similar to Florida’s. Specifically, in 
Wichelman v. Messner, the Minnesota 
court considered the operation of the 
Minnesota Marketable Record Title Act. 
Although dicta, the court stated that ina 
situation in which there is a reservation or 
conveyance severing the mineral estate 
from the surface estate, the minerals 
become a separate freehold estate of 
inheritance. As an owner of a separate 
piece of real property (the mineral estate), 
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the court stated the record owner of the 
mineral estate does not have to file a 
statutory notice. 


Conclusion 


The major public policy consideration 
evident in Florida concerns the market- 
ability of title to properties for land 
development purposes as building sites. 
The public policy need of other states for 
the unifying of the severed and fraction- 
alized mineral interests into the surface 
owner for the production of oil, gas, and 
minerals is not nearly as great in Florida. 
The Florida Marketable Record Title Act 
is applicable to the right of entry “for the 
purpose of mining, drilling, exploring, or 
developing for gas, oil, and minerals.”3! 
Provided the right of entry has been 
eliminated through the operation of the 
Marketable Record Title Act, it would 
seem that title to property where there are 
outstanding mineral interests would never- 
theless be considered marketable in Florida 
for the purpose of land development. This 
view is confirmed by the quasi govern- 
mental agencies involved in the secondary 
mortgage market, the Federal National 
Mortgage Association and the Federal 
Home Loan Mortgage Corporation, which 
do not view outstanding mineral interests 
as an objection to title for mortgaging 
purposes when these rights won't interfere 
with the intended use of the property. 
When the right of entry has been eliminat- 
ed, the ability to interfere with the surface 
owner’s use has also been eliminated. BJ 
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I wrote a note to Daphne 
To ask her why she cried 
After I had kissed her. 


Here was her reply: 


“Never ask a lady 

Her feelings to explain. 

In each heart’s awakening 
Is pleasure mixed with pain. 


“For each love created, 
Some other love must die. 
Love for you and others— 
The reason why I cried.” 


Il Write No More to Ladies 


I sent a card to Deirdre, 
Enclosed with it a rose. 
Both came back in pieces, 
Her answer thus composed: 


“A rose means passing fancy 
That charms, then fades away. 
Symbol, but not substance, 
Of love that means to stay. 


“If you truly loved me, 

You're more than charm impart. 
Instead of pretty flower 

You'd send to me your heart.” 
In tears 1 wrote to Daisy 

And said I felt betrayed 

To see her kiss another 

On our betrothal day. 


“How could you be so foolish 
To think I cared for him? 

My heart was overflowing. 
The kiss was but a whim. 


“A lady’s love may flutter 
Much like a butterfly, 

Yet finds its favored flower— 
I'll love you till I die.” 


Daphne, Deirdre, Daisy, 
Must find some other man. 
I'll write no more to ladies 
Who I don’t understand. 


BARRETT SANDERS 
Miami 
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The Charging Lien: Litigating Client Fee Disputes 


In a dissolution proceeding the attorney who has had part but not all of his fees paid under F.S. 61.16 can 


by Frank Nussbaum 


The retaining lien and the charging lien, 
when available, protect the fees earned bya 
lawyer for his services. Unless a fee dispute 
is quickly and amicably resolved, holding a 
client’s property under a retaining lien is 
fraught with dangers and invites scrutiny 
by grievance committees.' In contrast, the 
charging lien provides a summary dispo- 
sition of a fee dispute before the judge who 
was privy to the lawyer’s time, efforts, and 
results obtained for his client in the very 
action for which compensation is sought, 
and happily avoids the unpleasantness and 
hazards of separate litigation before a jury 
more prone to be persuaded that the law- 
yer churned time, fouled up and could have 
achieved more for the client. Learned 
Hand succinctly observed: “I must say 
that, as a litigant, I should dread a lawsuit 
beyond almost anything else short of sick- 
ness and death.”? 


The Retaining Lien 

The retaining lien attaches to a client’s 
papers, money, securities, and other 
property coming into the physical posses- 
sion of attorneys in their professional 
capacity, and gives them the right to retain 
possession of the property as security for 
any and all debts for legal services owed by 
the client. Property given for a specific pur- 
pose unrelated to the services for which the 
unpaid fee is claimed cannot be the subject 
of a retaining lien. No action on the part of 
the attorney is necessary to create this lien. 
However, an attorney can only withhold 
delivery of property pursuant toa retaining 
lien to the extent the value of the property 
does not exceed the maximum amount of 
the attorney’s claim for fees. 

The retaining lien is essentially a passive 
right to possession that cannot be actively 
enforced in the action in which it arose. 
Moreover, it does not give the attorney the 
right to unilaterally dispose of the property, 
and then refund to the client the difference 
between the claimed fee and excess funds, 
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assert a charging lien against his client for the remainder of the fees award. 


if any. If asserting a retaining lien, the 
attorney must be cognizant of Florida Bar 
Ethics Opinions 65-10, 68-21, 70-17, which 
require action to be taken to resolve fee 
disputes and possession of property, rather 
than indefinite unresolved retention. Such 
a requirement is satisfied by instituting a 
suit for fees against the former client and 
placing the retained property into the 
registry of the court.4 


The Charging Lien 

Unlike the retaining lien, the charging 
lien does not depend upon the attorney’s 
actual possession of property. Rather, it is 
an equitable right of an attorney to have 
his fees and costs for services rendered ina 
lawsuit secured to him in the judgment or 
recovery obtained by his client in that suit.§ 
Almost all jurisdictions recognize the 
charging lien, some by common law, but 
most by statute. Florida, beginning in the 
mid-1800’s, recognized the lien in the 
common law. Since then, cases have only 
briefly sketched the scope of the lien.® 

Recently, the Florida Supreme Court in 
Sinclair, Louis, Siegel, Heath, Nussbaum 
& Zavertnik, P.A. v. Baucom, 428 So.2d 
1383 (Fla. 1983), reiterated the basic requi- 
sites for the creation of a charging lien: (i) 
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the existence of a valid contract or agree- 
ment, which may be express or implied, 
between the attorney and the client; and (ii) 
an understanding, express or implied, 
between the attorney and client that pay- 
ment of the fee is either dependent upon 
recovery or that payment will come from 
the recovery.’ 

The court further held that the only re- 
quirement necessary to perfect the lien is 
timely notice to the client and opposing 
parties. No particular form of such notice 
is mandated other than proof that both the 
client and all parties received notice that a 
charging lien is asserted against any 
recovery that may be obtained in the case 
by his client. The best way to comply with 
this requirement is to file and serve upon 
the client and all parties a “notice of charg- 
ing lien,” stating (i) that the attorney has 
rendered services to the client and has 
expended costs in his behalf; (ii) that full 
payment for such services and costs has not 
been made; and (iii) that a charging lien is 
asserted against any recovery obtained by 
the client. 

Although Baucom does not require the 
existence of an express written contract be- 
tween the attorney and the client, it is al- 
ways preferable and it may sometimes be 
necessary to enter into a written fee agree- 
ment with the client to establish and 
protect the charging lien. Such a fee agree- 
ment should include a specific provision, 
for example: 

To protect our fees and costs until they are 
paid, the firm is entitled to an attorneys’ 
charging lien on all real property and personal 
property, monies, including lump-sum _ or 
periodic alimony, any assets, or other things of 
value which we recover, obtain, preserve or 
protect for you in any lawsuit and that any fees 
you are required to pay us shall be paid out of 
any recovery or the assets preserved and 
protected for you. In the event we are discharged 
or are required to withdraw as your attorneys 
before completion of any suit that is filed, prior 


to our substitution we shall be entitled to obtain 
an order protecting our right to a charging lien 


: : 


and to have the amount of our fee determined in 
the same action before that suit is dismissed or 
concluded. 


At the time the fee agreement is entered 
into, some attorneys demand additional 
security for fees and costs by having the 
client execute a mortgage, security agree- 
ment, or even putting jewelry up as securi- 
ty. In doing so, attorneys expose them- 
selves to the argument that they have 
waived the right to assert a charging lien 
because they looked to the encumbered 
property as security for the fee rather than 
to the property recovered in the suit. 
Therefore, it is advisable for the attorney 
who engages in such a practice to insert a 
provision in the fee agreement and 
mortgage or security agreement reciting 
that the mortgage or security agreement is 
additional security to any charging lien 
that may be asserted by the attorney, and 
does not constitute a waiver of his right toa 
charging lien.® 

When preparing and submitting the fee 
contract to the client, care must be taken 
that advantage is not taken of a client’s in- 
experience and lack of knowledge since 
attorneys and clients are not on equal foot- 
ing when it comes to matters of law. A fee 
contract as complex as the “fine print” 
insurance contract may prove to be a land 
mine when “overreaching” and “superior 
knowledge” are asserted by the client in 
defense of the lawyers’ later claims for 
fees.? 

While Baucom resolved some of the 
questions regarding the imposition of 
charging liens in the classical situation 
where there is a specific recovery of money 
or personal property as a result of the 
lawyer’s efforts, confusion and uncertain- 
ty still remain as to the use of the charging 
lien in other situations. These situations in- 
clude imposing the charging lien upon real 
property; for defense of property; in dis- 
solution actions; and upon the discharge or 
voluntary withdrawal of an attorney prior 
to judgment or recovery. 


Imposition of the Lien upon 
Real Property 

In the absence of an express or implied 
agreement that permits the assertion of a 
charging lien against real property, the 
Florida Supreme Court and two district 
courts have prohibited the imposition of a 
charging lien on real property even where 
an attorney has successfully prosecuted a 
suit to establish the client’s title to the real 
property or recovered possession of it.'® 
Consequently, if it is anticipated that the 
subject matter of the judgment or recovery 


will involve an interest in real property, 
provision for the imposition of a charging 
lien on the real property should be exrress- 
ly provided for in the fee agreement. 


Imposition of the Lien for Defense 
of Property 

As a general rule, the right of an attor- 
ney to a charging lien is restricted to serv- 
ices which are performed on behalf of a 
client who affirmatively asserts a cause of 
action, as distinguished from services ren- 
dered to defeat or defend a cause of action 
or claim initiated by another party. Thus, 
an attorney who is successful in repre- 
senting a client resisting an action seeking 
the recovery of money or property may not 
be entitled to a charging lien in the absence 
of an express agreement.!! 

In Pasin v. Kroo, 412 So.2d 43 (Fla. 3d 
DCA 1982), a law firm represented the 
defendant/seller in an action for specific 
performance on the sale of real property. 
The defendant lost the lawsuit and was re- 
quired to sell the property. The client 
received the proceeds from the sale, but 
refused to pay the lawyers for defending 
the action. As a result, the trial court im- 


posed a charging lien against the proceeds 
the client received from the sale. However, 
the Third District reversed the final judg- 
ment enforcing the charging lien, stating: 


An attorney's lien or charging lien on funds 
recovered for a client through the attorney's 
services may issue only if there is a client- 
attorney relationship and the attorney has in 
fact recovered proceeds for his client. The lien 
may not issue if no proceeds have been 
recovered. 


To avoid such a predicament, a specific 
provision should be included in the fee 
agreement giving the attorney a charging 
lien on any property which the client 
alleges belongs to them and is preserved by 
the services of the attorney. Although there 
are no Florida cases directly on point, it is 
reasonable to assume that if such a specific 
agreement exists, the courts will sanction 
the imposition of the charging lien. Cases 
in other jurisdictions which have ad- 
dressed similar issues have generally up- 
held agreements between attorneys and 
clients that provide for the imposition of a 
charging lien against property which in the 
absence of such agreement would be 
barred." 
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Imposition of the Lien in Dissolution 
Actions 

The Fourth District in Dyer v. Dyer, _— 
So.2d__ (Fla. 4th DCA 1983) 8 FLW 
2438, relying on Baucom expressly ap- 
proved the imposition of a charging lien in 
dissolution cases, stating: “Indeed, Sinclair 
(Baucom) expressly holds that a charging 
lien may be pursued in a dissolution 
action.” 
Other district courts are likely to follow 


Baucom reveals that it did not involve the 
imposition of a charging lien in a dissolu- 
tion case. The Baucom court only noted 
that the property against which the lien 
was imposed had been awarded the wife in 
a dissolution proceeding. Even prior to 
Baucom and Dyer, the Second District in 
Conroy v. Conroy, stated that it “per- 
ceived no impediment to the placing of a 
charging lien on Mrs. Conroy’s proper- 
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ty . . . simply because it involved a disso- 
lution proceeding.” 

Based on Baucom, Conroy and Dyer, it 
is now fairly well established that an attor- 
ney is entitled to a charging lien on 
property awarded to or received by a 
spouse as a division of property rights. 
However, as the Dyer court stated, infra, it 
cannot be assumed that a charging lien will 
attach to all types of alimony awards. In 
Florida, an award of alimony, whether 
termed periodic or lump-sum, can fulfill 
multiple purposes. Both may be used as a 
means of effecting an equitable distribu- 
tion of property, to do equity between the 
parties, or, in the more common meaning 
of the term, to provide periodic support 
and sustenance.!4 

If the purpose of the alimony award is 
designed to divide property or to do equity 
between the parties, then rudimentary fair- 
ness should permit the imposition of a 
charging lien on the recovery. On the other 
hand, where the alimony awarded is solely 
to provide the needs and necessities of life 
to a former spouse or her children, as in the 
case of achild support award, public policy 
will preclude the enforcement of a charging 
lien against such an award. In reversing the 
imposition of a charging lien on a monthly 
periodic alimony award, the Fourth Dis- 
trict noted in Dyer, at 2439: 


[w]e do not believe that it is either appropriate or 
possible to formulate a rule which depends upon 
the label attached to a specific form of alimony. 
Rather, courts should be governed by the 
principle that “[e]quity, which creates the [ali- 
mony] fund, will not suffer its purpose to be 
nullified.” .. . Thus, an attorney's charging lien 
should not be enforced against an award of 
permanent periodic alimony if to do so would 
deprive a former spouse of daily sustenance or 
the minimal necessities of life. 


In order to minimize the foregoing argu- 
ment, a provision should be included in an 
express fee agreement between attorney 
and client that specifically permits the im- 
position of a charging lien against any 
form of alimony. Inclusion of such a 
provision may be of valuable assistance in 
convincing a court to permit the imposi- 
tion of a charging lien on the recovery 
whatever the nature, because it can then be 
argued that the client’s consent eliminates 
any public policy objection. 


Discharge or Voluntary Withdrawal 

Upon discharge or voluntary with- 
drawal from a case prior to any judgment 
or recovery, the charging lien should be 
considered as a means to prevent the 
parties and their new attorneys from 
entering into an arrangement that will 
defeat the discharged attorney’s right to a 
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fee.'5 If properly utilized, the charging lien 
may preserve the discharged attorney’s 
right to secure the payment of any fees 
determined by the court to be owing to the 
discharged attorney against any property 
involved in the litigation. 

In Winn v. City of Cocoa, 75 So.2d 909, 
911 (Fla. 1954), involving a condemnation 
proceeding by a municipality against a 
landowner wherein the original attorney 
for the landowner was discharged prior to 
the commencement of the trial, the 
Supreme Court approved the trial judge’s 
order allowing the discharged attorney “a 
lien for the reasonable value of his services 
and a lien upon the amount of recovery, 
should recovery be had.” In personal 
injury litigation, it is commonplace for a 
discharged lawyer to protect his fee by 
filing a notice of a lien and serving it upon 
all interested parties including any 
insurance company involved. In such 
cases, like many domestic cases, at the time 
of discharge or voluntary withdrawal the 
extent of any recovery by the client is 
unknown and the client may not have suf- 
ficient funds or assets with which to pay the 
fees that are owed. 

At the present time, there is no reported 
Florida case other than Winn directly ad- 
judicating that an attorney can assert a 
right to obtain a charging lien upon his dis- 
charge or voluntary withdrawal from a 
case prior to any judgment, settlement, or 
recovery. To anticipate such a situation 
and be prepared for it, it is suggested that 
an attorney include a provision ina written 
fee agreement that provides for a charging 
lien in the event of withdrawal or dis- 
charge. Upon being notified that the client 
wishes to discharge the attorney or upona 
determination that a voluntary withdrawal 
is necessary, the attorney should immedi- 
ately file both a notice of charging lien and 
a motion pursuant to Rule 2.060(h) of the 
Florida Rules of Judicial Administration 
requesting the court to enter an order 
stating (i) that the action shall not be 
dismissed either voluntarily or by the court 
prior to the disposition of the attorney’s 
claim for a charging lien; and (ii) requiring 
all parties to give notice to the discharged 
attorney of any proceedings intended to 
terminate the subject lawsuit or which 
effect the dispersal of any proceeds whicha 
client obtains or recovers, either by judg- 
ment or settlement. 

The advantage of such an order, as 
noted in Fickle v. Adkins 394 So.2d 461 
(Fla. 3d DCA 1981), is that it makes the 
attorney a party with the right to notice of 
any hearing affecting the discharged at- 


torney and standing to appeal any order 
which affects the charging lien: 

The law firm of Sinclair, Louis, Siegel & Heath 
is a party to this appeal. See Fickle v. Adkins, 
385 So.2d 1141 (Fla. 3d DCA 1980). The firm 
received no notice of the hearing at all. It was 
entitled to notice because at the time of the 
hearing, a charging lien, previously ordered in 
favor of the discharged firm, remained 
unchallenged. 

Finally, since such an order is only inter- 
locutory in nature, the discharged attorney 
must also have the court reserve jurisdic- 
tion to determine the amount and enforce 
the charging lien in any final judgment 
which does not dispose of the discharged 
attorney’s fees issue in connection with the 
charging lien that is entered in the client’s 
lawsuit. Otherwise, the discharged attor- 
ney will face the defense that the court has 
lost jurisdiction to determine that issue.!¢ 


When to File the Notice of Charging 
Lien 

When litigation has been brought to 
conclusion and a judgment obtained, but 
the attorney-client relationship continues 
because additional work is required, the 
question of when to file the notice of charg- 


ing lien is more complex than when the 
attorney is discharged or voluntarily with- 
draws. In such instances, the immediate 
filing of a notice of charging lien may 
create a conflict between the attorney and 
client. Even so, if it appears that there will 
be a dispute over the amount of the fee or 
the obligation to pay at all, the attorney 
should file the notice of charging lien, and 
forthwith inform the client and the court of 
the possible conflict, so that the client and 
the court can take appropriate action. 

Any delay in filing the notice of charging 
lien may seriously impair the attorney’s 
ability to protect the fee which was earned. 
For example, if the opposing party pays 
the judgment or settlement before 
receiving notice of the charging lien, the 
opposing party has no liability to the attor- 
ney; whereas, after receiving the notice the 
opposing party is liable to the attorney for 
the full amount of the lien if it cannot be 
otherwise collected. 


Enforcement of the Charging Lien 

It is now clearly established that an at- 
torney may enforce a charging lien in the 
same lawsuit in which the claim arose and 
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that the attorney is not required to file a 
separate suit to obtain his fee, although he 
may still elect to file a separate suit if he so 
desires.'’ The right of an attorney to havea 
charging lien enforced in the same pro- 
ceeding in which it arose was specifically 
approved and ratified in Baucom, at 1385: 
[p]roceedings at law between attorney and client 
for collection of fees have long been disfavored. 


The equitable enforcement of charging liens in 
the proceeding in which they arise best serves to 


protect the attorney's right to payment for 
services rendered while protecting the confiden- 
tial nature of the attorney-client relationship. 
After the notice of charging lien has been 
filed and upon recovery either through 
settlement or judgment, a motion for 
determining the amount and enforcing the 
charging lien must then be filed by the 
attorney. Thereafter, a hearing will be held 
by the court to determine to which 
property the lien attaches and the amount 
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of the fees and costs which will be encom- 
passed in the charging lien. Setting the 
amount of the fee and costs is accom- 
plished in the same manner as in any ac- 
tion where any reasonable fees and costs 
are sought to be recovered. 

Upon a favorable ruling, an “order on 
motion for determining amount and 
enforcing charging lien” is entered stating 
(i) that the attorney has a valid charging 
lien on the property recovered; (ii) the 
amount of the fee and costs awarded; and 
(iii) that if the property is a liquid fund, the 
attorney be paid the amount owed directly 
from such fund; or (iv) in the alternative, if 
no liquid fund exists, that such property be 
sold or converted into a liquid fund from 
which the attorney shall then be paid. 
Thereafter, if the order on the charging lien 
is not complied with, then alternatively the 
attorney may seek either an order of 
contempt or a judgment of foreclosure on 
the charging lien. 

No reported case in Florida has yet 
determined whether a trial court can award 
a deficiency judgment in a proceeding to 
enforce a charging lien when the amount of 
the attorney's fee exceeds the value of the 
property recovered. In actions to foreclose 
a mechanic’s lien, if the facts permit, a 
judgment may provide for a deficiency. In 
light of the language of Baucom and other 
decisions,'® the same reasoning should 
apply to charging liens and it seems logical 
that a court would permit the entry of a 
deficiency sum in the proceeding enforcing 
the charging lien. Attorneys should, 
therefore, not hesitate to seek a deficiency 
judgment if the facts warrant it. 

Finally, in a dissolution proceeding the 
attorney, who has had part but not all of 
his fees paid by his client’s spouse under 
F.S. 61.16, should be aware of the fact that 
he or she can still assert a charging lien 
against his client for the remaining balance 
of the fees award. The rationale is that fees 
awarded against a spouse under F.S. 61.16 
are fees of indemnification only, and any 
such fee award determines only the obli- 
gation between a husband and a wife and 
not the obligation between the attorney 
and his client.'9 


Priority of a Charging Lien 

In those instances where other liens or 
judgments against a client appear, the 
question of the priority of the charging lien 
may be vital if the attorney expects to be 
paid for services rendered. It is obvious 
that if no valid charging lien is established, 
any other liens or judgments against the 
client’s property will come ahead of the 


eas | 
| 
soo 
ag 
TelAir 
643-0011 
A Knight-Ridder Affiliate 
118 


attorney’s claim for his fees. If the attorney 
has a valid charging lien, the effective date 
or time when the charging lien attaches is 
important since it will determine priority, 
vis-a-vis other liens or judgments. 

Though few Florida decisions deal with 
this issue, the Fourth District in Miles I] v. 
Katz, 405 So.2d 750 (Fla. 4th DCA 1981), 
determined that a charging lien is superior 
to a judgment lien obtained after com- 
mencement of an attorney’s services. There 
the court stated that even though the 
charging lien attaches to the judgment, it 
relates back and takes effect from the time 
of commencement of the services rendered 
by the attorney in the action. The court in 
Miles II v. Katz, stated: 

The attorney fee lien has priority over 
judgments obtained against the client 
subsequent to the commencement of the 
attorney’s services. It is only inferior to 


judgments entered prior to the commencement 
of the services. 


Conclusion 

Baucom, Dyer and Miles II clarified 
some of the confusion and uncertainty sur- 
rounding charging liens. Yet, as is 
apparent from an analysis of Florida cases, 
the law on charging liens is still confused 
and inadequate. The common law patch- 
work development of the charging lien has, 
therefore, failed to satisfy adequately the 
needs of both attorneys and clients. 
Accepting the time-honored admonition 
that “Neither man nor beast, nor property 
is safe when the legislature is in session,”?° 
properly drafted legislation codifying the 
present piecemeal case law would be in the 
best interest of both the public and Florida 
Bar. A statute similar to our mechanic’s 
lien statute is suggested. The statute should 
define the charging lien, the circumstances 
which give rise to it, and the procedure for 
its enforcement. Hopefully, The Florida 
Bar, local bar associations, and perhaps 
even lay organizations will join to seek 
enactment of an appropriate statute, 
despite the risk of provoking adverse 
publicity by seeking what may appear to be 
pro lawyer legislation. If such a law is 
adopted, Florida will join the majority of 
our sister states who have had the wisdom 
to enact attorneys’ lien legislation. BJ 
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Creditors’ Rights: Involuntary Corporate 
Liquidation in Florida 


The Florida Legislature has provided creditors of insolvent corporations with a strong weapon to enforce 
collection from debtor corporations. 


by Jeffry R. Jontz and Robert S. Hoofman 


In 1975, the Florida Legislature enacted 
F.S. §607.274 dealing with the jurisdiction 
of the circuit court to liquidate a corpora- 
tion. This section was part of a revision of 
F.S. Ch. 607 defining the circumstances 
under which a corporation might be in- 
voluntarily dissolved. 

Of primary interest to creditors’ attor- 

neys was the inclusion of §607.274(b)(1) 
which provides that the circuit court shall 
have full power to liquidate the assets and 
business of a corporation in an action bya 
creditor: 
1. When the claim of the creditor has been re- 
duced to judgment and an execution thereon 
returned unsatisfied and it is established that the 
corporation is insolvent; or 2. When the corpo- 
ration has admitted in writing that the claim of 
the creditor is due and owing and it is established 
that the corporation is insolvent. 

This section is a very powerful weapon 
in the hands of a creditor’s attorney be- 
cause it is only necessary that the creditor 
prove that (1) it has a judgment against the 
debtor corporation; (2) there has been an 
unsatisfied return on an execution on the 
judgment; and (3) the corporation is in- 
solvent; or that (1) the corporation has ad- 
mitted the debt in writing and (2) the cor- 
poration is insolvent. Obviously, the exis- 
tence of a judgment and an unsatisfied re- 
turn onan execution are easily provable, as 
is a written admission of the debt, leaving 
the creditor only with the necessity of 
establishing that the corporation is in- 
solvent. 

Although cases under §607.274 have not 
specifically discussed the test for insolven- 
cy, the Florida General Corporation Act 
defines “insolvent” as “. . . the inability ofa 
corporation to pay its debts as they become 
due in the usual course of its business.™! 
Therefore, it is likely the courts will apply 
this definition? in the context of involun- 
tary liquidation under §607.274 rather 
than a net worth definition,’ such as is 
found in the Bankruptcy Code.‘ Despite 
the fact that the Bankruptcy Code defines 
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“insolvent” in net worth terms, it is im- 
portant to note that the practical require- 
ment for an order for relief in a contested 
involuntary bankruptcy is that “the debtor 
is generally not paying such debtor's debts 
as such debts become due... .” 11 U.S.C.A. 
§303(h)(1)(1983). 

Section 607.274 has additional advan- 
tages over proceedings for involuntary 
bankruptcy under the Bankruptcy Code. 
This section allows a single creditor hold- 
ing an unsatisfied execution on its judg- 
ment to move for liquidation of a compa- 
ny, while section 303 of the Bankruptcy 
Code is more restrictive.5 A single creditor 
may file an involuntary bankruptcy only 
when there are fewer than 12 creditors.® In 
addition, §303 of the Bankruptcy Code re- 
quires that the holder of a single claim pe- 
titioning for an involuntary bankruptcy 
have a claim of at least $5,000.’ Finally, 
under the Bankruptcy Code an involun- 
tary case may not be commenced against a 


farmer or a nonprofit corporation.® Sec- 


tion 607.274 contains none of these limita- 
tions. 

While F.S. §§607.274-607.301 provide 
general procedures for the liquidation and 
dissolution of a corporation, there was no 
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case law in Florida applying the statute ina 
creditor-initiated dissolution until a trilogy 
of cases was decided by the Fourth and 
Fifth District Courts of Appeal. In this 
series of cases surrounding the corporate 
dissolution of an Orlando television sta- 
tion, the courts of Florida have given judi- 
cial flesh to the bare bones of the statute. 


Claims against the Debtor 

These cases demonstrate that the courts 
intend to give real meaning to the statute to 
effect its purpose of providing creditors of 
a corporation with a speedy and effective 
remedy. In the first of these three cases, 
Christian Broadcasting Network, Inc. v. 
Sun World Broadcasters, Inc.,° the court 
dealt with the issues of the form in whicha 
claim must be filed in the circuit court and 
the right to notice and hearing of a creditor 
on objections toa filed claim. The receiver- 
ship court entered an order requiring 
claims against the debtor television station 
to be filed within four months, and the 
creditor filed a claim within the four- 
month period. The claim was based on the 
right to receive damages for the debtor cor- 
poration’s breach of a lease of television 
equipment. The equipment had been re- 
possessed pursuant to a federal court 
order, but the action for damages 
remained pending before the federal court. 

After filing the claim in the receivership 
court, the lessor assigned its claim to 
another entity. Subsequently, the receiver- 
ship court (without proper notice) granted 
the receiver’s motion to strike the claim in 
the hands of the assignee. The court’s deci- 
sion was based on the fact that while the as- 
signor previously had secured a summary 
judgment in federal court against the tele- 
vision station for breach of lease, it had 
only been awarded the right to repossess 
the leased equipment. The receivership 
court concluded that the claim could not 
be allowed because it was merely “a notice 
of an intention regarding a contingent un- 


liquidated amount the right to which had 
not yet been determined.”!® The claim was 
stricken without an evidentiary hearing. 

On appeal, the Fourth District Court of 
Appeal recognized that the statute does 
not contain specific requirements as to the 
form of a claim, and requires only that the 
claim be sworn and filed by the date estab- 
lished by the court. The appellate court de- 
termined that the claim met these statutory 
requirements and was entitled to be con- 
sidered on its merits. With respect to the 
contingent nature of the claim, the appel- 
late court observed that the receivership 
court had stricken the claim without rea- 
sonable notice and a full evidentiary hear- 
ing, and returned the case to the receiver- 
ship court with directions to conduct an 
evidentiary hearing to establish whether 
the claim was contingent, unliquidated, or 
liquidated. 

Between the time of the appeal and the 
decision by the state appellate court, the 
assignee had reduced its claim to a judg- 
ment for damages in federal district court 
in the amount of $1,154,104.72. The as- 
signee then supplemented its claim by 
filing a copy of the federal judgment in the 
receivership proceedings in state court. 

An evidentiary hearing was held in the 
receivership court, which found that the 
claim was contingent and therefore not al- 
lowable in the receivership proceedings. A 
second appeal ensued. 


Time Period for Filing 

In Christian Broadcasting Network, Inc. 
v. Turner Communications Corporation," 
the Fourth District Court of Appeal ap- 
plied the general rule with respect to the al- 
lowance of claims in a receivership: 


[I]t must be either one which is actionable at the 
date of the receiver’s appointment, or a direct 
obligation at the date of such appointment, 
whether then due or to become due, or an un- 
matured obligation at the date of such appoint- 
ment which has matured since that date or which 
will mature prior to an order of distribution or 
prior to the expiration of the period for the 
presentation of claims. . . .[A] claim is provable 
if its worth or amount can be determined by 
recognized methods of computation at a time 
consistent with expeditious settlement of the 
estate.!? 


The appellate court held that the claim 
against the debtor television station was 
actionable at the time the receiver was ap- 
pointed. The basis of the claim (the breach 
of lease) had been determined in favor of 
the claimant prior to the date the receiver 
was appointed. The only remaining issue 
was whether the amount of the claim could 
be determined by a recognized method of 
computation at a time consistent with ex- 


peditious settlement of the estate. The re- the expeditious settlement of the estate. 
ceiver claimed this question should be The appellate court rejected the re- 
answered in the negative since the claim _ceiver’s contention that the rule for allow- 
was not reduced to judgment inthe federal _ing claims should require that all claims be 
court until eight months after the claim reduced to judgment prior to the conclu- 
period ended. sion of the period permitted for the filing of 
In reviewing the federal court’s compu-_ claims. The court observed that this con- 
tation of damages, the state appellatecourt struction would require not merely that a 
found that the damages were provableand claim be “provable” but that it also be 
computable within the time period allowed “proved” and reduced to judgment within 
for the filing of claims, which wasclearly“a the claim period.'S The appellate court 
time consistent with the expeditious settle- wisely rejected this contention, because 
ment of the estate.”!8 The court stated that —_ such an interpretation would bar meritori- 
the four months allowed for the filing of — ous claims that were not reduced to judg- 
claims by the receivership court was “the ment prior to the close of the period for 
minimum time permitted by Section filing claims. The appellate court found the 
607.284, Florida Statutes . . . for filing _receiver’s construction of the statute 
claims.”"!4 curious because it would place the creditor 
The case leaves open the question of the _in a worse position by having filed a law 
treatment of a claim which was not prov- suit and having secured a summary judg- 
able and computable within the time ment than if the creditor had merely stood 
period allowed for the filing of claims, but by and not acted until the receiver was 
which was ascertainable thereafter at a appointed.'¢ 
time which would not interfere with an The receivership court had also struck 
early distribution to creditors. Presuma- the claim because the receiver had 
bly, such a claim would be allowable ina _ scheduled a sale of the corporation’s assets 
receivership because it would be provable _ before the claim was filed (and before the 
and computable at a time consistent with __ time period for filing claims had expired). 
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The receivership court apparently con- 
cluded that it would be unfair to other 
creditors and to the debtor corporation’s 
shareholders to allow the creditor's claim 
at that late date, since consideration of the 
claim would affect the receiver's plan of 
liquidation which was based upon a con- 
templated sale of the assets. The Fourth 
District rejected this assertion by saying: 
It appears to us that the four-month period pro- 
vided for in the original receivership order was 
for the primary purpose of allowing creditors of 
the corporation to put the receiver on notice as 
to claims against the corporation. And, until 
that time ended, the receiver could not safely 
estimate the potential liabilities of the corpora- 
tion. It makes little sense to provide for a definite 
period in which claims may be filed and still 
charge a claimant with being “too late” with his 
claim when he files it within the time allowed. 
Receiverships are supposed to be conducted pri- 
marily for the benefit of the creditors and 
secondarily for the benefit of the stockholders."” 

The Fourth District reversed for the 
second time and remanded the case to the 
receivership court and directed that the 
claim be allowed. 


Allowable Amount of Ciaim 

Upon remand, a hearing was held in the 
receivership court to determine the 
allowable amount of the claim. The claim 
had been filed in the amount of 
$1,154,104.72, which represented the 
award which had been procured in the 
federal court. At the hearing, the receiver- 
ship court deducted the sum of $78,856.64 
for interest included in the federal court 
judgment after the date the receiver was 
appointed. The receivership court further 
reduced the judgment by $426.724.47, 
which was the amount received by the 
creditor from the sale of television equip- 
ment after repossession. This resulted in an 
allowed claim in the reduced amount of 
$651,523.11. Finally, the receivership 
court ordered that the claim would bear no 
interest and that the claimant would be 
paid last after all other creditors were 
paid.'* These decisions gave rise to a third 
appeal. 

Christian Broadcasting Network, Inc. v. 
Starr,’ addressed the correctness of the 
receivership court’s reduction of the 
amount of the claim. The Fifth District 
held that “When the nature and amount of 
the claim have been conclusively deter- 
mined by acourt of proper jurisdiction, the 
claim may not be relitigated by the recei- 
vership court.”2¢ 

The receiver had successfully contended 
before the receivership court that the court 
should reduce the claim on the theory of 
“equitable subordination,” citing Pepper 
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v. Litton.?! The district court distinguished 
the Pepper case because it dealt with claims 
made with the design to defraud creditors. 
Because there was no issue of fraud or col- 
lusion in the Christian Broadcasting Net- 
work v. Starr case the court found the 
theory of equitable subordination inap- 
plicable.?2 

With respect to the matter of interest on 
the judgment, the appellate court applied 
the general rule that when a verdict liqui- 
dates a claim and fixes it as of a certain 
date, interest should follow from that date. 
Concerning the allowance of interest after 
the date of appointment of a receiver, the 
general rule is that unless sufficient funds 
are available, no interest is payable. If 
sufficient funds exist to pay interest after 
the date of appointment of a receiver, 
interest should be permitted.?3 Since the 
receiver had admitted that it would have in 
excess of $100,000 after all claims were 
paid, the court ruled that interest be paid to 
the creditors to the extent that funds were 
available. The court rejected the receiver's 
argument that the net remaining assets 
after payment of the principal amount of 
the claims should go to the stockholders, 
citing F.S. §607.277(2) (1979) which 
provides that: 
[t]he assets of the corporation or the proceeds 
resulting from the sale, conveyance, or other 
disposition thereof shall be applied to the 
expenses of such liquidation and to the payment 
of the liabilities and obligations of the corpora- 
tion, and any remaining assets or proceeds shall 
be distributed among its shareholders accord- 
ing to their respective rights and interests.?4 

Finally, the Fifth District reversed the 
receivership court’s ruling that the assignee 
claimant be the last creditor paid. The 
court found no authority upon which the 
claimant be placed in any different 
position than other creditors and directed 
that the receivership court provide for pay- 
ment of the assignee’s claim on the same 
basis as other creditors.?5 

The Florida Legislature has provided 
creditors of insolvent corporations with a 
strong weapon to enforce collection from 
debtor corporations. In this series of cases, 
the appellate courts have brought into 
focus some of the more ambiguous 
provisions of the corporate dissolution 
statute and have made it clear that the in- 
voluntary dissolution sections of the 
statute are to be given practical effect and 
application in a manner that will truly give 
primary benefit to the debtor corpora- 
tion’s creditors. BI 


IFLA. Stat. §607.004(14) (1981). See also 
FLA. STAT. §634.301(9) (1981). 
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2Compare Ryder Truck Rental, Inc. v. 
Missouri Beef Packers, Inc., 358 So.2d 103 (Fla. 
3rd D.C.A. 1978) where the court held that the 
test of insolvency concerning the voiding of a 
preferential transfer was whether the 
corporation had a general inability to answer 
existing, enforceable obligations in the ordinary 
course of business and not whether there were 
excess assets over liabilities. 

3 See generally 8 FLA.JUR. 2d Business Rela- 
tionships, §389. 

4See 11 U.S.C.A. §101(26) (1983). 

511 U.S.C.A. §303 (1983). 

U.S.C.A. §303(b)(2) (1983). 

*11 U.S.C.A. §303(a) (1983). 

9353 So.2d 560 (Fla. 4th D.C.A. 1978). 

10 Jd. at 561. 

1368 So.2d 1345 (Fla. 4th D.C.A. 1979). 

'2 Jd. at 1346-47, quoting, 75 C.J.S. Receivers 
§265 (1952). 

'3]d. at 1347. 

'4]d. at 1349. 

'S]d. at 1348. 

'6 Id. 

'7]d. at 1349, citing, Scheiner v. Adamco, 
Inc., 81 So.2d 205 (Fla. 1955). 

'8 See Christian Broadcasting Network, Inc. v. 
Starr, 401 So.2d 1152 (Fla. Sth D.C.A. 1981). 

0 Jd. at 1154, citing, Morris v. Jones, 329 U.S. 
545, 67 S.Ct. 451, 91 L.Ed. 488 (1947). 

21308 U.S. 295, 60 S.Ct. 238, 84 L.Ed. 281 


(1939). 
22401 So.2d at 1154. 
33]d. at 1155. 
244d. 
Id. 
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